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T  MUSTAFA, Aq .C .J .t  
<» .rf&piiv' * " JV 

-
F ive persons were charged with the murder of on.-

®  ■*Abdul S h iv j i  M an ji ; four o f  them were convicted as charged,

. t w o  were sentenced to death, two were sentenced to be d e _ained 
#». * *<* ' i- ’ -it*. »
^  during the P re s id e n t 's  p leasure , one was acquitted o f  murder 

but 'sentenced  to ten yea rs ' imprisonment f o r  shop-breaking  

, and s t e a l in g .  The four convicted o f  murder have appaaled,
-

, and so has the Republic against the judgment and order in  

re sp ect  of the person acquitted o f murder and sentenced to 

shop—breaking and s t e a l in g .  We have consolidated a l l  the 
■ 1 • 

appeals f o r  hearing.
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For the avoidance o f confusion, we w i l l  continue 

to c a l l  the p a r t ie s  hereto as they were ca l led  at the t r i a l ,  

that i s ,  1st accustd Masho, 2nd accused Raphael, 3rd accused 

, Yohana, 4th accused A lo ice  and 5th accused Pekosi. The lsi: and 

5 th accused were detained during the P re s id e n t 's  p leasure ,  

the 2nd and 3rd accused were sentenced to death and tha 4th 

accused was convicted of shop-breaking and th e ft .

The case aga inst  the accused persons stands or f a l l s  

on the evidence of P .W .l  chausiku, who i s  the c ru c ia l  w itness .  

According to her account the fo l low in g  fac ts  emerge.

P .W . l  was a f r ien d  of the deceased, an Asian shopkeeper 

at Njombe. In the evening o f  25th September, 1974, tha 

deceased met P .W .1 at the bar  where she worked and made an 

arrangement with her f o r  her to v i s i t  him at h is  shop-cum 

•residence that n igh t .  As he was making that assignation  

> accused -1 and accused 5 entered the ba r .  Accused 1 was 

I’obviously known to the deceased, who asked accused 1 to 

accompany P .W . l  to h is  home at about 11.30 p.m. that n igh t.  

Accused 1 agreed.

At about 11.30 p.m. Accused 1 and Accused 5 c-une to the

-ba r  to take P .W . l  to deceased 's  shop. On the way they vrsnt

to a ba r  and the.te met Acdused 2 and Accused 3. Th^ bar

"be longed  to Accused 3. A fte r  a short in te rv a l  they lvift

f o r  the shop of the deceased, Accused 2 and Accused 3 in

•Accused 3 's  pickup and Accused 1 and Accused 5 with

P.W.l on fo o t .  On the way they met Accused 4 and another

person, and they a l l  reached the house of the deceased at

about the same time. P .W . l  knocked at the door, and t ie

deceased came to open i t  carry ing  a hurricane lamp. P.V/.l

saw Accused 1 jump on the deceased and sat on him, Accused 2

with a kn ife  and Accused 3 with something l ik e  a panga

attack ing the deceased while  Accused 1 was pinning him down -
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in  f a c t  the deceased 's  hr ad was severed from his neck,

Accused 5 k pt a knife  at P . u . l ' s  n .’Ck to prevent h :r f ro a

r a i s in g  an alarm, and Accused 4 was outside the shop 

apparently  on guard. A fte r  k i l l i n g  the deceased the accused

persons decided to burn the body o f  the deceased and the shop,

and they sprink led  some f lu id  on the body and the pramisc a 

and set the whole thing a l i g h t .  A fte r  setting  f i r e  to the 

shop they removed the shop contents in to  the waiting p ick ­

up ou ts ide ,  Accused 4 helping in the loading in to  the pickup. 

They took tho severed head of the deceased and dropped i t  

in to  a nearby r i v e r .  They than went to th<-? premises of  

Accused. 3 and P .W . l  was informed in no uncertain  terms 

that i f  she d ivu lged  what she had witnessed she would be 

k i l l e d  without doubt, i f  necessary, by the r e l a t i v e s  of chi 

accused persons. P .W . l  was kept a v i r t u a l  p r isoner the uholr 

night, Accused 4 being one o f  her guards. The fo l low in g  .corning 
** '« j
she was allowud out; but was again warned of tho d ire  consa- 

qUences to her i f  she would d ivu lge  what she had seen.

The accused persons gave her shs. 100/u and tw o -pairs  of 

new khangas and a f t e r  some time warned hi:,r  to leave NjOMbe 

as in v e s t ig a t io n s  in to  the death of the deceased were taking  

' p l a c e .  P .W . l  went o f f ,  apparently s t i l l  in  g rea t  f e a r  o f  

■' her l i f e .  She came back a f t e r  a few days to c o l l e c t  h-sr 

f' b e long ings .  In the meantime the po lic e  came to know that 

P .W . l  was a g i r l  f r ien d  o f the deceased and were looking fo r  

?her. " On her a r r iv a l  back at Njombe by bus she was picked

«*,up- by the p o l ic e .  When P .W . l  was assured by the po lice

r‘7?' . , 
th at  she would be protected she immediately divulged wna'c

tl'she had seen and known about the death of the deceased to

S' the p o l ic e .  As a r e s u l t  o f  what she to ld  the po lice  a l l  the
•

' '“accused persons were a rrested  and duly charged.
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f’ . U . l  h.-jd o t a11 ’d that ai: t.'-r thu ki 1 Un<| she w.is in 

te r ro r  and was under the in fluence  of the threat mads aga inst

her by the accused persons u n t i l  the po lice  pick .d her up and

gave h r  the undert iking th.it r.ho would I''1 |n ot-i'tnl., 

was the reason why she did not immediately report the tv,utL_r 

to the p o l ic e .

The t r i a l  judge, and tht* as.-.ossors as w e l l ,  a c o f ' L i ’ 

her explanation  as to why she did not report the matter t>. the

p o lice  immediately. The judge h>• 1 d that. nh<: w.ir, riot m

accomplice. The t r i a l  judge was s a t i s f i e d  that sh>; •./•as at th; 

scene when tht: k i l l i n g  took p lace. P .W .l  had known a l l  l:h - 

f iv e  accused p -ison s  well be lo re  the incident, as t ’n^y ./ere 

a l l  re s idents  of Njombe. She spent a number of hours with t’n:i.i, 

b e fo re ,  during and a f t e r  the incident, and could not poss ib ly  

have been mistaken. She had s iid that the deceased ca;*:; out 

with a hurricane lamp, and the remains of i hurtricarv: 1 -. ;. > 

were found at the burnt out shop; she said the a ssa i lan ts  

threw down and cut the deceased n *ar  the door in fronc of th_- 

counter; the po lice  found the dead body there; she s id  the 

a ssa i lan ts  cut the deceased with knivor., the d> e r a I  nil red 

many stab wounds; she-: s.iid the dec* a sed 's  h-ad was severed; 

the deceased 's  body was minus a head; she said a f t e r  k i l l i n g  

the deceased and removing the shop goods the accused persons 

locked the fron t  door with a lock; the po lice  on a rr iv in g  

at the burnt out shop found such a lock on the fron t door. 

Accused 1, Accused 2, Accused 4 and Accused 5 stated that  

there was no grudge between thura and l'.W. 1; only Accused 3 

a lleged  that he had dismissed her as a bar maid two y.jars b e fo re  

the inc iden t .

A l l  the f iv e  accused persons pleaded a l i b i s .  Accused 1, 

Accused 2 nnd Accused 3 said that, on th<* material night LIn.-y 

were drinking and then l e f t  f o r  home to s leep . Accused 4 scid

o .  »  o /
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he was on the m aterial ni<|ht at his work, as a watchman ol 

the Bora Shoe shop. Accused 5 a lleged  that he was at another 

place on the m ateria l night 55 miles away. In fa c t  Accused 5 

said  ha was not at Njombe fo r  the whole of September 1974.

The t r i a l  judqe reviewed the evidence o f the ,iccu:;i;d [» r:',on:. 

and th e i r  w itnesses in g rea t  d e t a i l  and came to the conclusion, 

on a consideration  of a l l  the evidence adduced, that a l l  th;. 

f iv e  accused persons were ly in g .  We have ourse lves reassessed  

the evidence, and we agree with the t r i a l  judge that tlv. a l i b i s  

o f  the f i v e  accused persons were f a l s e .

As we said  e a r l i e r ,  the t r i a l  judge held that 1 

was not on accomplice. She was merely a passive  and unw il l ing  

spectator o f  the k i l l i n g ,  and she was in mortal te rro r  at the 

th reats  made against her. She was in no way a party to th s 

crime. The t r i a l  judge stated that even i f  she was held to 

be an accomplice, then her involvement was minimal and nu was 

prepared to accept her evidence without corroboration ,  

as i t  was so r e l i a b l e  and cogent, and would constitute  

one o f those exceptiona l cases where accomplice e v id e n c : 

can be accepted without corroboration .

On our p a r t ,  we are s a t i s f i e d  that she was not .in 

accomplice. Like the t r i a l  court, we are s a t i s f i e d  that she 

was a t ru th fu l  and r e l i a b l e  witness . We are s a t i s f i e d  that  

she c le a r ly  saw and knew a l l  the accused persons, and that  

they played the ru le s  she said they did on the m ateria l n igh t.

In our view the t r i a l  court was ju s t i f i e d  in convicting  

Accused 1, Accused 2, Accused 3 .inti Accused 5 of murder.

The sentences of death pronounced on Accused 2 and Accused 3 

are co rrec t .

As regards the sentences pronounced on Accused 1 and 

Accused 5, that i s ,  to bo detained during the P re s id en t 's  

p leasu re ,  we are o f  the view that the t r i a l  judge erred .
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According to the modical examination reports  produced at the-; 

t r i a l  Accused 1 Ilasho was apparently twenty-two years old 

as on 7th March, 1978; Accused 5 Pekosi was twenty y.iirs  

old as on 7th March, 1978. The offence was com d tte d  on 

25th September, 1974. I t  seems that the t r i a l  judge took 

the ages of Accused 1 as below eighteen as on 25th September,

1974, the date o f  the o ffence , and the same applied to Accused 

5 Pekosi.

However, section 26(2) of the Penal Code reads:

"Sentence of death sh a ll  not be pronounced or. 
or recorded aga inst  any person, who in the
opinion of the court i s  under 18 years of age . . . "

This Court has ru led  that the age to be taken in to  c.cccunt 

i s  as at the date on which judgment i s  pronounced ~ See 

Criminal Appeal No. 32 of 1979 at Mwanza -  Lubasha Maderonya 

and Another v. R. as on 7th March, 1978, when the t r i a l  

judge pronounced sentence both Accused 1 and Accused 5 wore 

over e ight- en, and thfj mandatory sentence to be imposed 

on each o f them would be the sentence o f  death. We accordingly  

set aside the sentence o f detention during the P re s id e n t 's  

p leasure , and su bst itu te ,  in  the case of Accused 1, a santcnce 

of death, and in the case of Accused 5, a sentence o f death.

As regards the R epub lic 's  appeal in  respect of Accused 4,

we are s a t i s f i e d  that Accused 4 was a party to the robbing mid 

k i l l i n g  of the deceased, as he aided and abetted the other 

accused persons in terms of section 22(c) of the Penal Code.

He was a lso  g u i l t y  of the offence of murder under section 23 

of the Penal Code as he c le a r ly  had a common intention  with  

the other accused persons to prosecute an unlawful purpose 

armed with le th a l  weapons, and in the prosecution of which da nth 

could be expected to and did r e s u l t .  We accordingly  quash 1-ha 

conviction  o f Accused 4 f o r  shop-breaking and theft  and substitu te  

th ere fo r  a conviction of murder and we sentence him to death.

-  6 -
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In the r e s u l t  the appeals of Accused 1,, Accused 2, 

Accused 3 and Accused 5 are dismissed, and the sentences of
*

Accused 1 and Accused 5 are a ltered  and amended as above 

sta ted . The appeal by the Republic in  respect o f  Accused 4 

i s  a llowed and Accused 4 i s  convicted o f murder and sentenced

to death

DATED at DODOMA th is  22nd day o f  May, 1980

A. MUSTAFA

ACTING CHIEF JUSTICE

Y.M.M. MWAKASENDO

JUSTICE OF APPEAL

L. M. MAKAME

JUSTICE OF APPEAL

I  c e r t i fy  that th is  i s  a true copy o f  the o r ig in a l

( L. A. A. KYANDO ) 

DEPUTY REGISTRAR


