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I3 THE COURT OF aPPEAL OF TANZANIA

AT DAR ES SALAAM

(CORAM: Mustafa, Jeide, Mwnkasendo, Jen. and Makame, JoAe

CRIM.NAL AFPEAL NO. 3 OF 1981
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TWEEN
SHIJA KIDETEs o o o © o ¢ © ¢ & o o ¢ » o o o o o APPELLANT
THE REPUBLIC & o o ¢ o © © o © o © © 2 o o o o o RESPONDENT
(..ppeal from the conviction of the High
Court of Tanzania at Nzega) (Mushi, J.)
dated the 14th day of Oztober, 1980,
in

Criminal Sessions Case wo. 14 of 1980

JUDGIENT OF THE CQUNRT

MUSTAFG, Joiied

The appellant was charged with and convicted of murder.
Thare was evidence that the apnellant had assaulted the deceaszd.
At about micdnight one night the appellant took the deceased

to the house of the appellant's brother, one Sipilingi, alleging

that he had found the deceased committing adultery with Sipilingiis

wife., The deceased was found blezding from the mouth, and sesn

with somw bruiszes on the back. The app=zllant slept that night

at Sipilingi, and the deccased walked off to his own home.

The matter of the adultory was to be dealt with the following daye
On the following morning the decearud vas found lying

on th2 ground in his hut in & critical condition, his body and

head swollen. ile was tz¥on to hosuitzl and ke died the same day.

The doctcr who performed the post-nortoim examinaticn on

the deccased gave avilenco. He stated fhat the cesuse of daath

was suffocaticn, =zni that it »

...... snat s gos:ibhil that th» iInstrument
used to suffecate the d2ca-s»d was 2 rnizce oFf cloth or a rope.



The trlal judge in summing up to th2 a< o 2:ssors told

1

them that th v could ignore the doctor's opinion 33 to the
couse of death, if there was clanr ovidonce contradicting
such cpinicn. The Zudge in his juwigment found as = fact that
ths deceased died as o result of the injurias he sustained

at the hands of the

»1lant, most probably from kicks or attackg
with a blunt object. The judge also ruled cut th: possibility

of an intermediste intervention betw2aen the time th» decease
walked back to his hut and the following morning whun h: was
found in a critical condition.

We do not think that the judge was justifi.:d in his
rajection of the doctor's opinion of the cause of death, th-st is,
suffocstion, nor de we think that the judge was justified in
his findings of f.ct which ar:: not based on any evidences,

(84

Wwe do not thirk that th: prosecutlcon h-s astsblishad any

link on the doeceased by thoe
appell crusad the death of the

In the result we are satisfi-d that the chzrge of murd r
has not buon established gainst the aspellant.

We, hovever, ars gatisfizd that the arovellant wee guilTV
of causing cctual bodlly hzrm - contrary €o section 241 oFf th=
Panal Coduaa

qur. the conviction for murir,

set . side the sontencs of death wn ol aprnollang,

caueslng
and substitute therefor 3 convicticrn for/actunl bhodlly harme

cocs/3



We sentence him to two ycars' imprisoament. This will result
in his immediate release from prison 3s he has been in
custody from 3rd June, 1978,

DJ-xTED \']t 1)..'

f Juna. 7982.°
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