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BE W E E N

M A U L I D  H„ M W A N J A  . . . . . . . .  . = . .... . o A P P E L L A N T

VERSUS '

H. N. /Ka V I R A  . . . . . . . . . . . o . . ...... R E S P O N D E N T

(Appeal f r o m  t he r u l i n g  of the H i g h  C o u r t  

of T a n z a n i a  at D a r  es S a l a a m  Mr. J u s t i c e  

C. G„ M t e n g a )  d a t e d  2 9 t h  d a y  of J u n e ,  1 9 8 2

in

C i v i l  C a s e  N u m b e r  26 0  of 198 1

U  D G M

& J K A M E ,  J . A .

t.‘' ! n  t h e  H i g h  C o u r t  the p r e s e n t  r e s p o n d e n t ,  H. N . - K A V I R A ,  

g u e d  the a p p e L l a n t ,  M A U L I D  M W a N J A ,  h i s  b r o t h e r  i n - l a w ,  f o r  a s um 

'.of Shs .  1 0 8 , 0 0 0 / =  b e i n g  t he f i n a l  b a l a n c e  of  m o n i e s  h e  h ad 

iHjt^'usted to t h e  a p p e l l a n t .  The a p p e l l a n t  a d m i t s  t h a t  h e  w a s  d u l y  

s e r v e d ,  b u t  o n  t he r e t u r n  date, 7 t h  N o v e m b e r ,  1981, he  d i d  n";t 

t u r n—up  a n d  h e  h a d  n o t  e n t e r e d  a n y  a p p e a r a n c e .  yin e x - p a r t e  j u d g m e n t  

w a s  e v e n t u a l l y  e n t e r e d ,  m o r e  than f i v e  m o n t h s  l a t e r ,  and the 

ajppellant m a d e  n o  m o v e  k n o w n  to the t r i a l  c o u r t  u n t i l  a f t e r  he h a d  

b e e n  s e r v e d  w i t h  an  o r d e r  a t t a c h i n g  h i s  p r o p e r t y ,  S t a r e h e  G u e s t  

Hfcuse, s i t u a t e d  a t  M a b i b o  in  the C i t y  of D a r  es  S a l a a m .  H v; m a d e

aj|p 1 ic a ti o n  s e e k i n g  to h a v e  t h e  e x - p a r t e  j u d g m e n t  s et

a n d  ^  be' a l l o w e d  t i m e  to f i l e  h i s  D e f e n c e .  T he C h a m b e r  

s u mmons w e r e  d r a w n  b y  the a p p l i c a n t  h i m s e l f ,  apparently, a l a y - m a n ,  

;‘and t hat p r o b a b l y  e x p l a i n s  w h y  the n e e d  to o b t a i n  l e a v e  of the 

,.0 01.1*1- to hjj^e t he t i m e  w i t h i n  w h i c h . to m a k e  the a p p l i c a t i o n

jpid e d w a s  n o t  b r o u g h t  o u t  w i t h  s u f f i c i e n t  c l a r i t y  i n  the s u m m o n s  

ss orally couirto ^

aPPliCati°" *«>«< « t  of tim a «  pointed out ty
jfmsil, learned advocafrp f nv 4-u

k «  th . ,ppl lc  '  ProSent riSpo" dent at the
a p p l i c a t i o n .  The l e ^ r n o H  w

■■•fUc.*™., for thev «  HighCourt judge h>,,rd

y  t w°



"O r d e r :, U p o n  r e a d i n g  the a f f i d a v i t  in s u p p o r t  of the

a p p l i c a t i o n  of t h e  J u d g m e n t  d e b t o r ,  and h e a r i n g  

t he a p p l i c a n t  in  c h a m b e r s ,  c o u p l e d  w i t h  the f a c t  

t h a t  the a p p l i c a t i o n  is  t i m e  b a r r e d  and no  r e a s o n s  

a r e  a d v a n c e d  b y  the a p p l i c a n t  as to w h y  he  h a s  b e e n  

so l a t e  in  f i l i n g  h i s  a p p l i c a t i o n  I o r d e r  t h a t  t h i s  

a p p l i c a t i o n  to h a v e  e x - p a r t e  j u d g m e n t  to be  set 

a s i d e  b e  d i s m i s s e d  w i t h  c o s t s " .

Mr. R a i t h a t h a ,  l e a r n e d  c o u n s e l  f o r  t he a p p e l l a n t  b e f o r e  us, 

s u b m i t t e d  t h a t  the l e a r n e d  j u d g e  d i d  n o t  at all c o n s i d e r  w h e t h e r  

or  n o t  t he a p p e l l a n t  w a s  " p r e v e n t e d  b y  a n y  s u f f i c i e n t  c a u s e  f r o m  

a p p e a r i n g " ,  as the l e a r n e d  j u d g e  w a s  r e q u i r e d  to d o  u n d e r  O r d e r  9 

rule 13  of  t h e  C i v i l  P r o c e d u r e  C o d e  1 9 66. O n l y  the application-'.fco 

set a s i d e  t h e  e x - p a r t e  j u d g m e n t  w a s  c o n s i d e r e d .

A c c o r d i n g  to the O r d e r  t he j u d g e  m a d e ,  h e  t o o k  i n t o  a c c o u n t  

b o t h  t h e  a p p e l l a n t 1s a f f i d a v i t  a nd w h a t  w a s  s a i d  o r a l l y  in  c o u r t  

and, h a v i n g  d o n e  so, he  w a s  s a t i s f i e d - t h a t  t he a p p e l l a n t  h a d  no  

r e a s o n  f o r  c o m i n g  in  so late. The r e a s o n  the a p p e l l a n t  g a v e  w a s  

t h a t  the H i g h  C o u r t  d i d  n o t  i n f o r m  h i m  of the f a c t  t h a t  an e x - p a r t e  

j u d g m e n t  h a d  b e e n  e n t e r e d  a g a i n s t  h i m  i m m e d i a t e l y  a f t d r  th e  H i g h  

C o u r t  h a d  m a d e  the o r d e r .  The H i g h  C o u r t  w a s  c e r t a i n l y  u n d e r  no 

such o b l i g a t i o n  a n d  t he a p p e l l a n t  d i d  n o t  a d v a n c e  a n y  o t h e r  r e a s o n .

W e  a re r e s p e c t f u l l y  of the v i e w  t h a t  t h e  l e a r n e d  H i g h  C o u r t  j u d g e  

w a s  r i g h t  i n  f i n d i n g  t h a t  t h e r e  w a s  no  r e a s o n  f o r  the a p p e l l a n t  

b e i n g  l a t e  b y  w h i c h ,  in the c o n t e x t  of the o r d e r ,  the l e a r n e d  

judge m u s t  h a v e  m e a n t  t h a t  t h e r e  w a s  n o  r e a s o n a b l e  or s u f f i c i e n t  

c a u s e  to e x t e n d  th e  time.

Mr. R a i t h a t h a  c o n c e d e s  t h a t  the l e a r n e d  j u d g e  d i d  c o n s i d e r  

the a p p l i c a t i o n  to h a v e  t he e x - p a r t e  j u d g m e n t  s e t  a s i d e .  W e  are 

s a t i s f i e d  t h a t  th e  r e a s o n s  the a p p e l l a n t  g a y e  f o r  n o t  e n t e r i n g  an 

a p p e a r a n c e  are n e c e s s a r i l y  i n c r e d i b l e .  T h e  a p p e l l a n t  p l e a d e d  

c i r c u m s t a n c e s  b e y o n d  h i s  c o n t r o l ,  in t h a t  som e  b r o t h e r  of his, 

one J A C O B  J A M E S ,  h a d  a s s u r e d  h i m  t h a t  h e  h a d  s e c u r e d  the r e s p o n d e n t 1 s 

c o n s e n t  to h a v e  the m a t t e r  s e t t l e d  o u t  of c o u r t  and t h a t  t h a t  w a s  

' w h y  he, the a p p e l l a n t ,  d id n o t  b o t h e r  to s h o w  up. T h e  c o u r t  b e l o w  

; w a s  o b v i o u s l y  n o t  i m p r e s s e d  b y  t h i s  a s s e r t i o n  and w e  are n o t  so 

g u l l i b l e  e i t h e r .  T he b r o t h e r  a l l e g e d l y  w e n t  o f f  to D o d o m a  t h e r e a f t e r
li

"an d  h a s  n e v e r  c o m e  b a c k " .  Mr. I s m a i l ,  w h o  a p p e a r e d  a g a i n  f o r  the 

r e s p o n d e n t  b e f o r e  us, c o r r e c t l y  p o i n t e d  o u t  t h a t  if the a p p e l l a n t  

w a s  n o t  t e l l i n g  a f i b  he  w o u l d  s u r e l y  h a v e  p u r s u e d  the m a t t e r  an d  

s o u g h t  to f i n d  o u t  f r o m  the p r e s e n t  r e s p o n d e n t  the t e r m s  of the



a l l e g e d  p r o p o s e d  s e t t l e m e n t .  The a p p e l l a n t  n e v e r  d i d  a ny 

su c h  t h ing, w h i c h  m a k e s  o n e  r e a s o n a b l y  to  i n f e r  t h a t  t he 

a p p e l l a n t  m e r e l y  c h o s e  to s i t  b a c k  w i t h o u t  e n t e r i n g  an 

appearance,, M r. R a i t h a t h a  s o u g h t  to p r o m o t e  h i s  a r g u m e n t  

b y  a s s i s t i n g  u s  w i t h  t he c a s e  of M B U I  v  T H A I R U ,  1 9 6 9  E A R L R ,  133 

I n  t h a t  c a s e  the p a r t y  b r i n g i n g  an  a p p l i c a t i o n  to h a v e  an 

e x - p a r t e  j u d g m e n t  s e t  a s i d e  h a d  t w i c e  b e e n  to  the a d v e r s e  

p a r t y ' s  a d v o c a t e  to d i s c u s s  the c a s e  w i t h  h i m .  T h e  l e a r n e d  

j u d g e  in  t h a t  c a s e  w a s  s a t i s f i e d ,  on the f a c t s ,  t h a t  w h i l e  

the l e a r n e d  a d v o c a t e  d i d  n o t  i n t e n d  to m i s l e a d  the a p p l i c a n t ,  

t he l a t t e r  w a s  l e f t  u n d e r  a b o n a  f i d e  m i s a p p r e h e n s i o n  t h a t  it 

w a s  u n n e c e s s a r y  f o r  h i m  to e n t e r  a n  a p p e a r a n c e .  The f a c t s  in 

t h a t  c a s e  a r e  c l e a r l y  d i s t i n g u i s h a b l e  f r o m  the p r e s e n t  m a t t e r .

W e  ar e  of t he v i e w  that, in c i r c u m s t a n c e s ,  t he l e a r n e d  

H i g h  C o u r t  j u d g e  w a s  e n t i t l e d  to d i s m i s s  the a p p e l l a n t ' s  

a p p l i c a t i o n  to s et a s i d e  the e x - p a r t e  j u d g m e n t .  T h i s  a p p e a l  

is a c c o r d i n g l y  d i s m i s s e d  w i t h  c o sts.

D A T E D  a t  D A R  ES  S A L A A M  thi s  . . . 5 f t . . .  d a y  of . J

(Y.M.M. M w a k a s e n d o )  

J U S T I C E  OF  A P P E A L

(L. M. M a k a m e )  
J U S T I C E  O F  A P P E A L

(R. H. K i s a n g a )  

J U S T I C E  OF A P P E A L

c e r t i f y  t h a t  t h i s  is a t r u e  c o p y  of the o r i g i n a l

(u. n. t\. ftyanuo; 

S E N I O R  D E P U T Y  R E G I S T R A R


