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In the District Ceury ¢f Mheya the apnellont Jeseph s/c Mwonakaonba,

v /e MEAMBIND wico ot

begother with STALIY s/c JWAK
$he wrial were rcfe:c:ﬁod te ag ¥ o fiss, ool oad third accuscd
I‘aspo-ci‘.ively$ were ’;?::”0” in the first count with the cffonce f
gtoaling by servany ccntrary tc scctirns 285 and 271 ¢f the Ponol

Ccde,s TIn the sccend ccunt in which the appellant was alse charged

with tlwe third accusé@ fer the offence of stealing by scrvanty bt

cf then were acquit‘tod, The appellant and the seernd accused were
ccavicted cn the first crunt and were soentenced t¢ Zight §8)
inpriscienty They woxze further crdered tc refund shillings 289,301 / 10,
the oncunt inmvelved in the theft tc the Mheya Degicnal Trading Conman: Ty
the caplceyer ¢f the ommwellant and his ce=cccuscdy Dissatisfied with
the ermwictien and sontcnce impesed in respeet ¢f the first count, the
orpellont and the scernd cccused appealed te the Tigh Ceurt where tlie
appeal was disnissed (I%onsn, J.), Frem the decisicn of the Hirh Cc urty
the oppellant has avwslol 0 this Ccurtg The cthor cceaccuscd

(sceend accused) did nct appecls
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The focts which gove rise te this case cre generally nct
disputeds DBricfly, they iy be set cut as frllcws:s The appellont -
and his ge~-necusced were emplcyed by the Mpeyn wogic n:l Trading

Ccnpany besed af Chincle dopet within Mbeyo Dlst:‘n_c“b.f The
eppellrnt held the dunl pesifticn of o superviser cid branch
nonncor at Chimals dopet, The scecnd cccused ot the tr}i_al was
the cashier and ‘t’ e third accuscd was o godewn l:eopcr.';” The
oppellant was the cver=all inchrrge cf the depet. L3 o cashior,

the sceend ceccused wos respensible for receiving, popey.in cosh
T

cr cheques rcalisced fien fhe sales cf varicus 1’00’ i

4¢ the clese of the wex wking ucurs, the scecnd uocusod ncrma.il&
preporod bank reccncilioticn stepenents which were ccunger checked
by the oppellant befexre fhe ncney wes kept in the safe ready fex
bo;ﬂ:ing.; Fer purpescs of sccourity and safety of i‘.hg neney, the
safe hed twe different keys cne of which was kept by the appellant
and the cther wes kent by fhe sscend accusedy In crder tce c¢pen
<r lcck the safe, it was nccessary tc usc bcth the keys whieh

were under the custcdy ¢f the appellany and the sccend zecusedsg
Cn 26.7.19841 he appellang 1cft Cllxlulu, ‘his werking place

fc:.#Kyela tc atte’ﬁdvc’-;vmneral of a relative. The appellang sfoyed

in Xyola until 2 8.1 UA W cm he rotqrned and reprrted cn duty cn

3.8.1984. On 4.8.1984, ‘b‘lo a;ppellunt lef} Chincle for Mbeya e

ccllect previsicns for t‘:u, c&e*-)ct. He (appellang) veturned ¢

20

Chincla frem Mbeya cn 0.0,1984 at a tine when the secend aocused
hod disappeared frenm the depet ap Chimala withcut nctificadicn of
§c depct atvtondanty Motilda d/c Mwembeney the fhird accused ab

o trinlg With fhe safe lccked end the disappoorance cf the scoend
accused at the tine wien the appellant was away f©oen ghe depclg &
scorch for Fhe sceend occused was ‘n'cﬁunteu‘ Cn arrival at the depcl

and upen finding the preveiling situation fhoreg t':i0 appellang wes

askod $¢ hand cwvey ¢ fw pclice (I’W“IO) the key tc the safe which
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ho used t¢ koeps In tie presence of the - lice (TWe10) and the
third accused, the ¢:fice drer was c¢pencd where, in the rocn in
which the safe was kept, tic appellant lceated the sccend key te
the sofe tucked awg

7 in o rod Tags This was the sceend key to

1

the sofe which wos in tie custody of the scecnd ncouscd,

With the twe koys fer the sofc aveiled, the safe wns epened
(9.8;1984): Fren the cuditing %f the snles hocks and acclunts os
well as the neney found in the safe, it was revealod that cut of
the ncney realised frrm~tho sale ¢f the greds ot the depct for the
pericd 174741984 tc 44041984, thore was o shertage of shillings
289‘381/10. This Wos the basis ¢f the case asainst the appellant
oand his cogageused ot the triali As the scernd occused had
disapocared frem the werking place at Chimala, the appellant set
abcut locking for hin (scecnd accused) at Kycle ond Malawi fren where
he (scecnd accused) wos arvested and trreughd tc Meya fer trial

in this case teogetlior with ghe ~wpellants

Befere the trial ccurt‘ the cppellontts defonce was that the

n;ney was stclen when he (eoppcllantg) was awzy in Kyolaj He clained
Lot in his absence, e Lad entrusted the {hird nccused wigh the
respensibility te toke chrrge f the office whesce keys end th
key fcr fhe safe he hind loft with his daushicr Leah Jenathan

(DWi?) with instructicns $hnt the ¢hird accused wruld crllect thc
keys fren her (DWg2) ond return the sane ¢ hor (DVg2) ot the ond
cf the werking dayy In suppcery of fhc appellam's testineny, Leoh
Jenetlan (DWg2)e Bhe cppellangts daughter gave cvidence befere tho
tricl ccu?t tc uc offec) §hof when the appellant left for Kyola cn
2647419844 she was givon thw key for the safe which she in twrn
honded cver te the third occused, Matilda d/c wonbence She further
seid thaf sinee that.daygrtho ghird accused reunainced with the kcyw
fer tlo safe undgil 3¥B,t984 when the gppellant hod refurned from

24 7
Kyelay After hosoring ~t evalunting #hg evidence fren beth sidesy
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the trinl ccurt was satisfied that beth tle nosellont and his deushior
(Df.2) werc nct telling the truth in comnccticn with the key fer
tho snfe. That aspect f tlhe defonce was mcjected as an attenpt
tr impliecete the thixd aspellont, On anne? to the digh Ceourt,
Mrs Dateyunca, looarned Crunsel £ tle n <Llrat with clcquence,
renented t.o sone arguwent that tic anpeilaiid woe net respoensible
fexr the neney stelen wihdle the appellant woe ~woy in Kycla when
the keys frr the office —nd the safc were I:0% ot the dispesal of
the third accusceds Uncn clese scrutiny of the cvidence adduced
bofere the trial courty the High Cowrt was f the view that the
tricl crurt was justificd in rojocting the avpolloat's defence

LY

that the $¢hird accuscd il been appeinted Ly the aoncllant tc te

chorge of the office ot the R.T.C¢ Depct ut Cliiinla when the

appcllant went tc Kyolog

Arguing the eppeal befere us cn beohalf ¢f the appellant,
¥rs Fdibalema learned ccunsel raised cne ground ¢f appealg He
axgued that the presecuficn had faile@ tc preve tlot thc appellang
wes invelved in dhe orine of stealingd It wos further sunitied

et on the evidence as adduced befere the trinl courty it was ncg

established whe betweon ghe appellant and the scernd accused afp the
trizl was the ccgual sernetrater of thc‘crimc. lirg Ndaibalena
Tinally subnigted thaot os nc ecnnen intenticn tc steal had becn
ostablished, it was errcnecus for the learned judge on first appeal
¢ held thag herovwas crllusicn between the opoellant ond the
secrnd accused.‘ In suppcrg of this subnissicny Iipg Nditalena
reforred #C page 7g-rf the prcceedings lines 29 t¢ 324 Therey $h0
1Qarﬁcd Julge concluded thaf there was ccllusicn botween the

appellant and thg cceaccusedy

*

Fem tie subnissicn thal therc was ne ecnncn intenticn
betwean the appellont and the secrnd accused fc comnit the cffence

cf stoaling‘_both e oppollang end the scecnd acccused sheuld heve

0532/5



— 5 -
been coquitted, we wowe reforred te the cuse of JUILIWNG SaLUM PisI
v 22PUBLIC (1981) ToL.... 2464 The learncd ccunscl urged the ccurg

te 2licw thoe appenl.

=
%

Cn behalf ¢Ff $ic respenient Reopublic, liss Hwaitelekn; leorned
Stote Atterney supperted the convictirn and sentence impcsed. She
subiiitted that there wag ne peint of low invelved in this appeal
and. thot it was a cose Whese decisiecn depended cn the credibility
cf the witnessese The learned State Atterney wwged the ccurt $¢
disniss the appeal bocouse the case for the presceuticn hod been
prcved beyend reascnoble deubt thot the appellong and the second
accused hod cclluded §c steal the mcncyj She insisted that o the
oppellant ond the sccecnd occused werg the scle custrdians of the
twe kcysitc thc safcy v rme else had agoess t¢ tie ncney kept in

the safey

v a3

Wo have clescly cadressod curselves te these submissions on
beth sidesy The cnly issuc for doferninaticn in this appeal is
whether the casc agrinst the appellant wos sufiicicntly prrved;

That infact is the only ground argued befere us by the lenrned
cocunsel for fhe aplcllant; It is ccmnen knrwledoe thaf in o crinina
chcrge the presccuticn has the duty tc preve the casc boyend all
roascnable deubdse Ay lingering doubts are roszivod in favcur cf
the accuscde In fhe incfont cose, we are wifh wespect in agrocncitd
with the learned Si4ote Zffcrney that the deterninetien of the cose
entirely depended cn the credibilify end acceptance of tihw' evidence
cf the witnessese I} wos o queosticn ¢f facty cn whigh fhere was tle
cenourremd findings ¢ tic twe couris belewy The tricl ccurd found
crrrecily in cur vicw, thal the appellant and the secend accused wox
nct tellding $he jrud in their clain that the third accuscd was lefd
with the keys tc fhce safe whon $he oppelland lefi Chinala R.T.p‘ Dopcd
fer Xjclas Cn fhe cvidonceg it is quitc cleax te us that fhe ghird

a4

accused had neghing tc & with thie keeping of fhe key for the solcy
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In cur censidared ()1nvfn, in the 1if “t (f:tLJ evidence which wa
oc CTtOd’by the trinl cruxt, the a;pgllant‘ neve te. dnplicate the
thizd cocused with the theft of the noney ot the SiTiCe Dopet ot
Ciinnla vwas nodhing tut o last ninute atfenpt ca the part of the

oo llond and the scernd acéiocd t¢ shift the Llmae frem theny

o

A 4o

w5t uhe wos respensitle for keoping the koys te the safe, the

b

sccend nooused (AC, Duih Stanloy Mwakolinge) in his defonce pag

43 «f the preeecdings olsc statess

"Whon tl.6 1st accused (appellant) was (n
loave isch 27/7/84 tc 2/8/84 I wics
keepin the noney in o cupbeord os there

(sic) tie scccnd key waig with 1st accusedd

During fuis tine I never saw 3d neccused

cpen the safey 3She was nct civen the koyl

{ciphinsis supplicd),

Fren this cevidence which is alsc supperted by the cvidence ¢f Pigl
and Fi3X the pclice officers o when the appcllant handed cver the
twe keys for the soafe, it is clecr thot only the oppe 1lang and the
scccnd accused cculd rpen the safe in which the ncney Wwas kopt,

In these circumstances, we $hink the appellant wos, by this
evidence strongly inplicated in the theft of fhe noncy sgcleon

fren the safe,

Furtherncrc, cpoxt freem ghe foed thet bl appcllani and $he
sccend ageused were fe custodians cf the keys t¢ the safey there
&g cbhcr factors which as correctly found by fhe crurts below,
alsc grnnect the appellong wifh ghe fheft of the weney in
celaberagion with the scernd accused ov the tricle In fhe firsd
placc’ it W&; establi~“cd that wien g uupellwnt returnced fren
Kyelo ¢n 3'8.84 the sccond appellany whey as alroady indicated
hod the secerd key fr the safe alsc Yefy CJlﬁ&la‘ tho wrrking

Ploce on 448984 lof$ fex Kyela fec (PW.j, PI'4). Jcecrding

tc tho cvidonce ¢f Bigh Dq‘potlvc Censtable Jacch, tie cppellang

voss/



- 7 -

whe osked about the kors te the sofce, rondily prcduced ¢ne Koy
fren bis pecket and alse 1o ootod the «fther key which vins kent by
ne secend ~ccuscd in vhe wod hog within 't,.;u cffice in vhich the
afc was insgelled, IF os alrendy sl rvn, ‘I:W zzo nd occused lhad

L3

discppocyed frenm Chin 2le ot 2ot tine, hew Lid dc
cf the whereabeugs ¢f t-c gecrid kC:y t’ the s:.0c¢ wiles: fleic wos
scne wﬁdm:stzmdlng botwecn the appellent cad tL: scernd accused,
Scorndly, it wes alsc cstatlished in cvidence thot the appellont
inferned fhe police tof the seecnd accused hicd abscondod te
I"Ialc.vi, As a mattor of foct, it woas tiie oppellant wic physically
weng §c yccate $he wherenbruts of the ssernd zccused in rne of the
villooes in Malawi frem where the secend accusced was syrested, T
our Linds‘ i$ raises the quesgicn, how ¢id fhe appellant kncw ot
the oppellang had abscrnded fo a particuler village in Malawi if

he had ne kancwledge of ijy

Thore is yot onctlor spcct. W J.ch we taink is alsc relovoudt
in linking the appellant wigh t.cht cf the ncney, Ls alrecdy
indicaged,y the appellont rébri‘ted rasck cn dugy cn 34841984, o
net e seccnd “acz‘ugsﬂgg at tho werk place of Chinclc Depcey Tha
fcllowing day ieQe ‘4.8.1984, the appellony leff Chincla fer Mbeyn
withcut mhfy:.n{; the gludixd accusec‘.‘ vac acecrding tc his (appellamt)
dofoncey ho had apprinted ¢ ach in his (appellug) place while
he (appellang) wos away in Kyela ug nerely 1cﬁ o nessage wikh
a clork of the Deprty Cn the sae day (438384) the scermd
accusct l_efi Chinale frr Kyela in tic ovening vic Mbeyn wheTo, as
indicogedy $iic appellont hiod already gene g It is alsc in
evidence ‘La* wion e appellang regurned fren II’_»J“. n 6.8.84.
tnore was ne deocuneniory ovidence ¢ siew }.a.t tic appellang
refuwrned e Chincle with the geods which the apuellant cladined
tc have gene $¢ ccllegh for ghe depey at Chinclae This ogain in

cur vicWg raiscs doulds as te whegior tho annellont wes telling

!
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The tomuth ateut the t=in te Uheya at that tice

Pinally, =os zeoomds the neney, the suhject natter of $his
cascy 1t is nrst stmange ond wnusunl too, thot fle appellont upen
his zofazgn v woerk on 39841984 crunted the neicy Doceived Lron
salos for tac pericd ervercd under the ch-r_c "ot did nct meaticon
any shrrtoge of nencye IT thoere was ~oy sbrotoss, e fbhink it

s nofpral thnty thiot would e the iinedisto tliiding f(_ iy e Q.(.‘.
e did nr‘t' Cn this, ulien errss ocxa-ined by ir, Turunjodba o
poge 37 of Fhe pyecocdingsg ho statos:
"T 10Tt n 2047484, I rvetuwrned cn

- . R 0 0.
2eCelly L was rn duty cn 3,8.84,

On 3,C.04 I crunted renoy fron cush

stclcsy Tho fhird cccused wos iy

P—— e a
agsistoagy Fron cosh sales I eow
y::,ro were scles ancwating e
N ~ L2,
s;s‘f 5004437/45, These were 4o
ensl s7los Tforn 17,7684 tc .81’4.”
(ur:'o osis supplicd),

Fren thoese circunsponees, we cxe & the sotiled view thng wig

4

leorned Jjudse cn fivst cpponl was jushificd in his crnclusicn
thot the appellant colluded with the scernd accuscd in stenling
the neney freoen ghe sa'fo; In his judgerent the lerrned judse

stoteds

"A11 fwse focters point cut te only
cne crnclusirn as »ighfly stated ’f:y
the lc 2ned Scnirr Resident Mopistrote
tuag e oppellont colluded with thc

scernt ccocugsed $2 cnen the safe ond

o

sterl the neaey for coch e oF tlon

hodt o ke b7 tho safey Tt cculd

alsc Te p-ssiblec os well thot tic
apocllont clene cponed $lof safc and
stle the rwncy in the safe fr h

hed Lis Imap ot tho safe ond 2lsce lwe
knew Gt the rtlicr key used tr e

kept Ly tie scornd accuscd whc

.OI./



abaccuded waa in the rod bag.®
(cnphosis sumlicd).
As indigo@geds in sunncied oFf hig sulmissicn fhot $ho appellent
shculd o acguitted Locruse 10 coivrn intenticn hod been estaklisied

betuween the appellont ot

B3 oo=ncsusol, Mr. Ndibc.io:;w.,‘ loarncd
crunscl relicd en tho Cocisicn in tho cose of JUMAIND SALUN PAAT
v ROTTRLIC (#8988 ) Telole 246, Thot cose imvelved wilowfud
pessesaicn of gevermaent trephicse On the ovidence ns analysed
cn first appoal befrxme thwe High Court, it wos Leld fhng tho
appcllé,nt as o jeint prsoesscr, wns o principal o fho ecmmaissirn
cf the cffencey On this bosisy tho appeal vre.s,dis:xissqd‘ Hewever,
in the insyand cosc, ve dhink the distincdicn is cleory Ie¥o, :-..s
thc cvidence analysed above shews, thoe ciranstances and fhe vericus
foctrrs swrounding e caso indiendc quife clearly thé'h‘ $ho
appellang wnliko in thoe cose cifed, cclluded with the cgher cogaccuscd
(sceend accused) o Jeimtly presecute an walawful purpese i'r.-‘
steoling neney frem the safcg In cuwr view, $hails wos o ccae in which
it was ostablishoed en e ovidoncoe fhad Phuc portdciponts €c ¢he crdio
wore ascorjeinablo w-iece the appellont aad the soccnd accusoly

4
In the circunsgances ¢f this casc, we orce with roapacty in
agreenont wigh M;gs Mucitoloke, leornod Stabe Atfcrnoy $hat
Mre Ndibelena Jearned crimsel fer thc cppellont hosg nisepplicd

the cnse of JUMANUE S/LUM PLEI v RIPUBLIC #c tlo instong casc,

Ho now jurn ¢ the sentence inpesede As rightly pcinted cud
by the lcarned S¢ate Aftcrney, tho cffence imvelved is scheduled
cffence under fhe Mindioun Seudencos Loty 4972y Frr such an c¢ffence,
tc noxinun tern of inpriscirient thet o subendinage gourd can
inuvese in gerns of the nrevisicng of Secticn 370 ¢f fie Crininal
Prccodure Acky 1985 i O yonrs Lnpriermiont, subjeel t¢ confirmaticn

- . N

by the Hygh Goupd, - o o-mtonece 7 i (L) yoors inpriscnneng
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imprsed wos ernfirned by the Tigh Courd, e arc satisficd thos it
wes lowfule In the result, we ~re satisficd that thore is nr merit

1

in this oooenl and oo ooceratingly ondor tiat it o lievdseed in

P

its ontircty.
The eppeel is aoccndingly disrdasc? ii its cutiretys

DATZD AT MBEYA TUIS 29TH DiY¥ OF AUQUST, 1994.
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