IN TIZ COURT OF 4PPF.LL O TaNZ..NIA

AT M0 NZA
CORa:  MUSTAF.y Jadej, HKJIE, Jeds And KiSalis, Jea.

CRIMIN4L .PP¥AL NO. 51/83
TTTWEEN

THE DIRTCTO2 OF PUTLIC PROSECUTIONS. s s APPTLL.LNT
VERSUS

JOHN MT'\H\ILI e oo ° e a ° [] ° . . . ° .0 [ i‘ESPOlIBEI‘:‘T

(fppzal from tha Order of the High Court
of Tanzania a+ Tabora) (Patel, J.) dated the
20th day of Deccmber, 1977

in .

Criminal pessions Case Noe 103/72

NSy

a——

D5 ZHINT O THE COURT

- - x mw woa

MUST.Fa, Jod.:

Thig is an appeal by thae Republic from an order made by
Patel, Je on 20412.77 in Crininal Sassions Case Noe. 103 of 1972
Republic v. John Mtunzi.

- John Mtungi was char;ed with the .murder of Kinono s/o Pera

on 1.6£71. John pleaded not.guilty to the information. Thegn

Counggl for thae Tepublic informed the.Court that John had committed
the offence while heowas suffering from mental illness and asked

for a Specialist report %o be producede .Then a Court Clerk
appearcd:-as a witness and produccd a raeport from a Specialist
Psychatrigt from Isansa Institution. It was admittaed as Fxhidbit P.l.

Then anothgr report of a subgsquent datc was also admittzd.

Then Counsel for the¢ .lepublie is rcported to have statad

"On the strenth of this rcport I request the
Court +to mulke an order under sgction 168 of
the Cgiminal Procegdure Code'e

X
Then the Court made an order:

"The court make a special finding that the accusad
did the "act charged but by reason of his insanity
he is not guilty of the offencese It is ordered

that the accused be kapt in custody as a crfiminal
Junatic and racord of proceedinis ba sSent to the
Minister concirned under secction 168 of the Criminal
Procedurg Code"e \///

...00./2"



The accused's Counsel,‘onc Re ITs .Patel seemcd to have acquieseccd in
the order mada, as he made no protest. The Republic has appealad
from that order on the ground that no speccial finding of guilt undar
section 168 of the Criminal Proccdurc Code can bg made without
evidence being adduccd in support of the charge, and that the .
trial Jjudge errcd in findin; thc accused guilty but insane without
conducting a trisl when the accusaed had pleaded not zuilty.

There is merit in the :iepublic's appeale The order oi thé
judge is clearly misconcecived and .invalide The judge in efieot had
found John guilty of murder and convicted him as a criminal lunatic
when no gvidgnee that he had committad th: crime had baen adduced

becfore hims

In terms of section.163 of.the Criminal Procgdure.Codc under
which.the judge.had purport=c to act it is pertinent to note—that-

the followinz words uppszar

~ - -~

Tesewsathen 1f it appcars to the court bafore which
such pzrsnit is tried that he did thc act or made the
omigsinfi ch.r.,2d, but was insane as afor:said when
ho did or made the SaNCeesses’

- - ~

Obviously bcforc an accuscd person could be found to have dong.an
act or made the omiss¥in, thaerc must be evidence adduced to show

that he had so ucted or omitied to acte

act
4 special findin that an accused did the / churged but by

rgason of insanity is not juilty of the offence is in substunce .a
convictions So the juddc in this case had convicted a man without
any trial or hearing any evidence in support of the charge and his

order is clearly in ¢rror and is hercby quashed and set asidce

D4TED at Ma.llZ- this 20th day of November, 1985,
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I cértify that this is a truc copy of the original.
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