
IN THE COURT OJ APPEAL OP TANZANIA 
jvJ „-\R, U -jt j,

(C^RAJ^  ̂ MUSTaFA ^ j ^ ±\nd̂  KIciANGA t J . A» )

CRIMINAii iiPPiirtL NO.33 CF 1S85 

BETWEEN

ABUU 3ALUM SHOO . . 0 . . „ „ . . . . APPELLANT

AMD

THE REPUBLIC . . . ....................................... RESPONDENT
(Appeal from the c o n v i c t i o n ,  o f  i ‘le  x̂ Sh
Court o f  Tanzania at Mosni; XL. J .  R. Chua,J . ;
elated the 2nd day o f  March, 1S85

i n
Criminal Sessions Case _N o 61 of_ 1582 

JUDGMENT.Qtf THE COURT

MAKAME. J . A . :

The appellant and two ot':;er persons were charged 
with the murder o f  a person c o l l e d  Emmanuel Fabian. The 
a p p e l l a n t ' s  co -accused were a cqu itted  while  the appe l lant  
was con v ic ted  f o r  murder ancJ sentenced to s u f f e r  death®..
He is  appealing to t h i s  court  and i s  represented by Mr.’ 
Jonathan, learned advocate. » R e s is t in g  the appeal on 
b e h a l f  o f  the Republic in - r „  Mtingele,  learned Senior 
State Attorney*

There was evidence >y Fv».l GEORGE PE1TR0 that he, the 
deceased ,  and another .i?rt-on, a Mmasai, had stopped on 
the road at Weruweru in  II.ro. D i s t r i c t  to  f i x  a puncture 
o f  a motor v e h ic le  i n  which they were t r a v e l l i n g ,  7h i le  
th e re ,  at about 7 p .m . ,  they were set  upon by a group o f  
about e ight  p e o p le .  The Iimasai managed t o  make good his : 
escape but PoW.l and the deceased were not so lu ck y .  The 

appellant  who wore a b la ck  c o a t  and a ’ s w e a t e r - l i k e 1 cap 
which masked his fa ce  shot the deceased on the jaw with 
a p i s t o l  whi le  a co l lea gu e  o f  the appellant searched the 
deceased .  The appellant  r e l ie v e d  i c „ 1 o f  his  wrist  
watch, a p a ir  o f  spectacle;*:-; and 3 h - .5 ,2 2 0 /=  P..< .1 ren o f f  
and sought refuge at the '..;oc,. e c f  one J/UMBOL̂ O i.iMBUO, PeV» .2, 
As P.V/.l was r e la t in g  f . '  robbery to Saiabuo the appellant 
arr ived  there and 3ambuo -.’ Ovi^ed t<5 h ide .  P .^M  d id ,
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and, peeping from in s id e  there where he was, he c o u ld  
see the appellant who asked dambuo whether he had seen 

a "brown person# Sambuo to ld  the appellant  that that was 
not Sambuo’ s "business. The appe l lant  then l e f t  Poii/.l 
asked Sambuo who that person was and Sambuo t o ld  him the 

person  was c a l l e d  Abuu. The f o l l o w in g  day P.W.l  went to 
make a report  to  the P o l i c e .  He descr ibed  the c l o th e s  
the appellant had been wearing and when he went to Weruweru 
with the P o l i c e  i t  was he who pointed  out the appe l lant  
to  the P o l i c e  at a pombesbop. .at the a p p e l l a n t ’ s house 
were found the very c l o th e s  F.w.1 had descr ibed  t o  the 
P o l i c e :

Sambuo's. evidence m a te r ia l ly  supported P .W . l ’ s about 
P .W .l  coming to Sambuo’ ;'. houne running and recount ing  the 
robberye A f te r  a short while a man a r r iv e d ,  a lso  running, 
wearing "a long coat  which b lu e ,  and a sweater-type cap
cov e r in g  the fa c e  except the eyes ,  nose and mouth” -  in  
o th er  words the same apparrel  P.vV«l descr ibed  to  the P o l ice *  
Sambuo recognized  that person as the a p p e l la n t ,  h is  former 
ten a n t« The appellant  asked him i f  he had seen a short 
brown man with a bald heag. Sambuo said he had no t ,  and 
when the appellant had l e f t  P.W.l  t o ld  P.77.2 that that 
p erson  was one o f  the robb ers .  I t  was s t i l l  t w i l i g h t ,  the 
appe l lant  was on ly  about f i f t e e n  paces away. P..7.2 was 
ab le  to recogn ize  him as being the a ppe l lan t ,  somebody he 
had known f o r  some th ir te e n  year:- .

In his evidence Det ° d g t . MAGORI P.W.3 sa id  P . ’7.1 
mentioned the a p p e l l a n t ’ s name when he made the report  to  th e  

P o l i c e  and that the dark c o a t  and cap they got at the  appe­
l l a n t ’ s house answered the d e s c r ip t i o n  P.W.l had g iven  and 
were recognized by P..-/.1.

There was, bes idea ,  a l e t t e r  ’ E xh .P .4 ’ the learned 
t r i a l  judge was s a t i s f i e d  w r it ten  'by the appel lant  from
Remand Prison ,  addressed t c  h is  w itness j  D .W.l ,  KAMI YOIIANI, 

a l s o  known as TONGA, a woo-: v  who was Ise l l ing  pombe at a pombe 
shop at Weruweru. In i t  t i e  w r i te r  i s  imploring Tonga to 

t e s t i f y  to the Court to the; e f f e c t  that- the appellant  was 
at Tonga’ s s t a l l  at Ndovu Olub on the m ater ia l  day drinking 
from 5 p.m. untj,l a persori  came th ere  !to sey there had been 
a robbery at W^ruweru. Thie l e t t e r  asked} Vonga to  coach two 
other  women to  3 ay s o .  Tfoe l e t t e r  went on:
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’’A lso  t e l l  Mamboleo (ob v iou s ly  P.W.2) not to say that 
I went to his p lace  to ask him, rather he should say ( th a t )

I arr ived  at his  p lace  that day, Friday 6 .2 .8 1  at 4 p.m. 
to  ask f o r  pornbe . . . .  Also t e l l  him to t r y  to save m e . . . . .  
a lso  he should remember the good turn I did him so that he 
might not be imprisoned, he should a lso  show a human heart 
to  .me p l e a s e . .  My promise I gave him when he came to  

Pr ison  t e l l  him ( th at )  his money i s  ready. On the same day 
I get down the dock he w i l l  take i t  r igh t  there at the Court 

. I  am wait ing  f o r  your e f f o r t s  so that  we may return  home 
together  that day” .

That, in  e s s e n t ia l  o u t l i n e ,  was the evidence la id  at 
the a p p e l la n t ' s  door .  In his defence the appe l lant  said 

that on the m ateria l  day he got to iieruwero at 4 p.m.
He was coming back from Mj-cheme where he had gone to attend 

the funera l  o f  his  paternal  uncle who had been M l  led  by 
rob b ers .  From his house he went to Ndovu Bar c l o s e  by, at 

about 4«i30 p .m . ,  and did not leave the p lace  u n t i l  about 7 .30 
p.m. -when a person came to announce that t h e r e  had been a 

robbery* He walked Tonga home and then went to his own house, 
which he did not at a l l  leave  the f o l l o w i n g  day. I t  was not 

u n t i l  8th February 1981 that he was ar^9s* e  ̂ by the P o l i c e .
When his house was searched nothing was taken awsy; s p e c i f i ­
c a l l y  he said no coat or  cap was taken away* The woman 

Tonga and D„W.2 HAWA ABDALLA gave evioer>ce which supported 
the a p p e l l a n t ' s  a l i b i  -  that at the m ater ia l  time he was at 

the pub drinMngo The appel lant  a lso  c a l l e d  his w i fe ,
D.W.3 GERMANA ABUU, to  say that the appellant  did not leave 

t h e i r  Mad ha mo home to  go to vi/eruweru a n h  . 3 p.m. on the 
m ateria l  day.

Mr. Jonathan i s  urging th is  court  to  f a u l t  the t r i a l  
c o u r t ' s  d e c i s i o n  and he has made s p i r i t e d  submissions in  
support .  B a s i c a l ly  Jonathan argues that the i d e n t i f i c a t i o n  
o f  the appellant  by P. / / .I  end F.W02 was u n r e l ia b le ,  and that 

Exh«4, the a l leged  l e t t e r  from remand p r i s o n ,  and upon which 
the t r i a l  r e l i e d  to ’ r e j e c t  the a p p e l l a n t ' s  a l i b i ,  should 
not have been admitted at a l l  because ,  the argument goes ,
although D.vV.l admitted to have teen i t ,  she did not read

I
i t  and i t s  source '  x ts  unimown. J?or his part Mr. Mtingele 
submitted that th»  ̂ i d e n t i f i c a t i o n  was sound and water­
t ig h t  and the aV io i  pa lpably  f a l s e  in  view o f  the l e t t e r ,
Exh.4. / „



P«W»1 explained that when he f i r s t  saw the gang 
o f  eight he thought they were innocent passers by so he 
paid no p a r t i c u la r  n o t i c e  to them; not u n t i l  they set  upon 
him and his companions. He was con f id en t  enough to t e l l  
P cWe2 that the person who came asking f o r  a brown man was 
one o f  the robbers and i t  i s  from P.jV.2, a man the appellant 
h im self  admitted he knew v/ell  as he was once P . 7 . 2 ' s  
tenant ,  that P.W.l got the a p p e l l a n t '0 name. P . , / . 3 Dt. S g t . 
Magori supports P .W . l ' s  evidence that when he made the 
report  to the P o l i c e ,  ? » , ( . !  not only  gave the a p p e l la n t ' s  

name but a ls o  descr ibed  the c l o th e s  the appellant had been 
wearing* The t o t a l i t y  o f  P . w . i ’ e- and F.7 / .2 f s tes t im on ies  
e s t a b l i s h e d ,  i n  our view, tar t  although i t  was dusk there 
was s t i l l  enough l i g h t  f o r  the w itnesses  t o  see the appe­
l l a n t  c l e a r l y .  Like the learned t r i a l  judge, we are s a t i s ­
f i e d  that the appellant was p rop er ly  i d e n t i f i e d .  Mr. Jona­
than v ig o ro u s ly  t r i e d  to  persuade us that the ev idence  
regarding t he a p p e l la n t ’ s i d e n t i t y  and t he c l o th e s  he was 
wearing was b u i l t  up a f te r  the appe l lant  had been arrested? 
that was why the P rosecut ion  could not produce a Report 
Book showing the name o f  the appe l lant  and that was also  
why P*W.2's statement wa n  not recorded u n t i l  some two 
months a f t e r  the a l leged  incident#  V/e are s a t i s f i e d  that  
P*vV.3 told, the tru th  that in  his report  P.W.l  did mention 
the a p p e l la n t ' s  name and descr ib ed  what he was wearing and 
that P .W .3 's  f i r s t  concern  was to  get hold o f  the a p p e l la n t .  
P .W ol 's  evidence was corroborated  by "he recov e ry  o f  th e  
c l o t h e s ,  as the learned t r i a l  judge r i^ a a ly  h e ld .  ;v'e think 

i t  s i g n i f i c a n t  that in  his evidence the appe l lant  t r i e d  to 
s t e e r  c l e a r  o f  these c l o t h e s  whereas in  his statement to 
the P o l i c e  he had said ui l e  Kaputi na Kofia ya kufunikia 
uso ni mali yangu ambavyo v i l i chuku liw a  nyumbani kaangu 
na askari  tarehe 8 . 2 . 8 1 . . .  oi!o The learr.se! t r i a l  judge a lso  
d ea lt  with the appellant ' a l l e g a t i o n  o f  grudges against  him 
by P.W.2 and was s a t i s f i e d  that i t  was without substance .
We note that in  his subrai ,-ia. ion to us Mr. Jonathan made an 
attempt to return to t he n a t te r  but he e v e n tu a l ly  abandoned 
t he e f  f  o r t ;

We now wish t o  deal - i th  the a p p e l la n ts  a l i b i .  Mr. 
Jonathan argues that the- '\j t t e r ,  Exh.P.4 ,  saould and not 
have been  admitted. We ■?) not th in k  j,o .  Tho l e t t e r
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purports  to t>e signed by Abuu balum which i s  the a p p e l l a n t ’ s 
name, and D.Y/.l*, the addressee, admitted to have r e c e iv e d  
i t ,  o r ,  as she put i t ,  alie ?nv; i t .  The t r i a l  c o u r t  c o r r e c t l y  
rece ived  i t ,  i t s  e v id e n t ia l  value "being a d i f f e r e n t  m atter .  
The learned t r i a l  judge was impressed by the s i m i la r i t y  
between the evidence the l e t t e r  suggested D.W.l should g ive  
and what D.'. „ 1 a c t u a l l y  said in  court  and was s a t i s f i e d  
that D.W.l must have read the l e t t e r  despite her d e n ia l .
The l e t t e r  concentrated on t ry in g  t o  e s t a b l i s h  an a l i b i  and 
asking Sambuo to deny what he had already t o ld  the P o l i c e .
The d r i f t  and content o f  the l e t t e r  leave no doubt but 

that the author was the appel lant  and that he was seeking 
to  put up a f a l s e  a l i b i .  The f a l s i t y  of  the  a l i b i  i s  
fu r t h e r  demonstrated by the f a c t  that  in  Exh.P.2 the 
appellant  had asserted  th a t  he was away from '.feruweru u n t i l  
7th February, that i s  a day a f t e r  the in c id e n t ,  and a lso  by 
the f a c t  that i n  his  evidence the appellant  said  that on 
hearing about the robbery Tonga asked him to wait f o r  her, 
and he d id ,  and th e r e a f t e r  he escor ted  her home, whereas 
D»¥„2 said  she ran o f f  with the appellant*  In the circums­
tances the t r i a l  c ourt was e n t i t l e d  t o  hold th a t  the 
a p p e l l a n t ' s  a l i b i  raised no d o u b t .

On the ev idence  we are ' s a t i f  f i e d  that the appellant 
was p rop er ly  con v ic ted  a ..id we a c c o r d in g ly  dismiss the appea l .

bhis 2Sth day o f  J u ly ,  1985.

ii « MUSTAFA 
JUbTICE OF a PPEaL

L . M.
£UoTI3E JD? Affi&AL

i ■
R. H. KI-. ' rrr k  

JUSTICE OF APPEAL

I  c e r t i f y  that th is  i s  a true oc >,-* o f  the o r i g i n a l .
UJ K w Ylt CO y 

{ 'L J  Jo J. L R Y A K D O )
r e g i3'.:r ^ r

DATED at ARUSHA
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