IN THE COURT O aPFEsL OF TANZANIA

4T AU

(CORAM: MUSTAFA ,Joh.: sishiid, Jese and KISANGA, T.4,)

CRIMINAL aPPual NC.33 &F 19885
BAT/REN

ABUU SALUM SHOO 6 o o o 2 o o o o o o HPPELLANT

THE REPUBLIC ¢ ¢ o o ¢« s ¢ o o oo » o RESPONDENT

(App€27 fpom th ot The High
e convigction,o g
Court of %anzania at Moghi {L. Js R, Ghua,J.)

gated the 2nd day of March, 1¢85
in

Criminal Segsions Cage No., 61 of 1982

JUDGMENE G, THE COURT

MAKAME, Jele:

The appellant and two ot'er persons were charged
with the murder of 2 »erason cnlled Emmanuel Fabian. The
appellant's co-accused were acguitted while the appellant
wes convicted for murder oud sentenced to suffer deaths.
He is appealing to this court and is represented by My,
Jonathan, learned advocite. Resisting the appeal on
behalf of the Republic 1 wmr. Mtingele, learned Senior
State Attorneye.

There was evidenze 7 Pw.1l GEORGE FuTRO that he, tue

deceased, and another )erson, a Mmasai, had stopped on

the road at Weruweru in ixi District to fix 2 puncture

of a motor vehicle in whic!: they were travellinz. hile
there, at about 7 pem., they were set upon by 2 group of
about eight people. The lmasai managed to make good his
escape but P.W.l and the deceased were not so lucky. The
appellant who wore 2 black coat and a 'sweater-like' cap
which masked his face shot the deceased on the Jjaw with

a pistol while a colleague ¢of the¢ appellant searcued the
deceaseds. The appellant relicved Fow.l of his wrist

watch, a pair of spectacles 2nd 3he.5,220/= Pewo.l ren off
and sought refuge at tac .ou.c cf one Ma¥BOLuO 5iaM3UO0, P.w.2.
As P.¥W.1 was relating & .- rohbery to 3Sambuo the apnpellant
arrived there and sampue ~7virsced Yowo.l td hide. Po.iwol did,
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and, peeping from inside there where he was, he could
see the appellant who asked wsambuo whether he had seen
a brown person., Sambuo told tue appellant that that W&S.
not Sambuo's business. The appellent then left Podol
asked Sambuo who that person wis and 3ambuo told him the
person was called Abuu. The following day P.7V.1l went to
make a report to the Police. e described the clothes
the appellant had been weering and when he went to Weruweru
with the Police it was he who pointed out the appellant
to the Police at a pombesiiop. st the appellant's house
were found the very clotics F.lWi.1l had described to the

Police:

Sambuo 's. evidence materielly supported P.w.l's about
P.W.1 coming to Sambuo's house running and recounting tae
robbery. After a short wille 2 man arrived, also running,
wearing "a long coat which w:s blue, and a sweater-type cap
covering the face except the eyes, nose and mouth" - in
other words the same apparrel P.W.l described to the Police.
Sambuo recognized that person as the appellant, his former
tenant. The appellant asked him if he had seen a short
brown man with a bald heage Sambuo szaid he had not, and
when the appellant had left P.W.l told P.W.2 that that
person was one of the robbers. It was still twilint, the
appellant was only about filftecn peces awey. FLo..l.c was
able to reecognize him a3 being tlhe appellant, somebody he

had known for some thirteen carc.

In his evidence Det. &t . MAGORI PoWo3 gaid Po.i.l
mentiored the appellant's nome when he made the report to the
Police and thet the dark cozt and cap they got at the appe-

llant's house answered tae gescription P.W.1 had given and

were recognized by Podole

There was, besides, ¢ Letter 'Bxh.P.4' the learned

trial judge was satiaficé 3:c written by the appellant from
Remand Prison, addrgssed o bis witnessy Dowol, NAMI YOIaNI,
also known as TONGA, a won 1 wuo wes lselling pombe at a pombe
shop at Weruweru. In it *le writer is imploring Tonge to
testify to the Court to tha effect that the appellant was

at Tonga's stall at Ndovu Jlub on the material day drinking
from 5 p.m. until a persori came there o say there had heen
a robbery at Weruweru. Trie letter asked ‘Wonza to coach two

other women to gay so. The letter went cn:
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"Also tell Mamboleo (obviously P..2) not to say thet

I went to his place to ask him, rather he should say (that)
I arrived a2t his place that day, Fridsy 6.2.81 at 4 p.m.

to agk for pombeesse Also tell him to try to save MeEoecowve
also he should remember the zood turn I did him so thet he
might not be imprisoned, he sitould also show a humen heart
to .me pleasesoo.s My promisc I gave him when he came to
Prison tell him (that) his money is ready. On the same day
I get down the dock he will take it right there at the Courtocse
I am waiting for your efforts zo that we may return home
together that day™.

That, in essential outline, was the evidence laid at

the appellant's door. In his defence the appellant said

that on the material day he ot to weruwerua at 4 p.m.

He was coming back from kcoclizme where he had gone to attend
the funeral of his paterinsl uncle who had been killed by
robbers. From his housc ue went to Ndovu Bar close by, at
about 4430 pem., and 4id not leccve the place until about 7.30
pems when a person came to announce that there had been a
robberys He walked Tonga home and then went.to his own house,
which he did not at all leave the following day. It w2z not
“until 8th February 1981 that he Wasar?ested by the Police,
When his house was searched nothing was taken aw2y; specifi-
cally he said no coat or cap was taken aways The woman
Tonga and D,W.2 HAWA ABDALLA gave evidence which susnorted
the appellant's 2libi - that 2t the material time he was at
the pub drinking. The appellent also called his wife,
D.W.3 GERMANA ABUU, to say that the appellant did not leave
their Macham> home to o to JWeruwert uni. . 3 p.m., on the

material daye.

Mr., Jonathan is vrzing this court to fault the trial
court's decision and he hag mede spirited submissions in
support. Basically ¥r, Jdonethan argues that the identification
of the appellant by P.4.1 2nd F.w.2 was unreliable, and that

Exhe4, the alleged Lectter from remand prison, and upon which
the trial relied to' rciect the appellapt's alibi, should
not have been admitted a2t 211 because, the argument zoes,
although D.W.l admiiited to have geen it, she did not reed
it and its source’aés unimnown. For his part Mr. Mtingele
submitted that the identification was sound and water-
tight and the av-ioi palpably falase in view of the letter,
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PeWol explained that when he f irst saw the gang

of eight he thought they were innocent passers by so he

paid no particular notice to them; not until they set unon
him end his companions. He was confident enouzh to tell
P.W.2 that the person who came asking for a brown man wag
one of the robbers and it is from P.¥.2, a man the appellant
himself admitted he knew well as he was once P./.2's

tenant, that P.W.l got the appellent's name. P.. .3 Dto. Sgte
Magori supports P.W.l's evidence that when he made the
report to the Police, P..+.1 not only gave the appellant's
name but also described thae clothes the appellant n2d been
wearing. The totality of P.w.l't and P.iW.2's testimonies
established, in our vicw, th-t although it was dusk there
was still enough lignht for the witnesses to see the appe-
llant clearly. Like the 1:crned trial judge, we are satis-—
fied that the appellant w:s properly identified. Mr., Jona-
than vigorously tried to zcersvade us that the evidence
regarding t he appellant's icentity and the clothes he was
wearing was built up afiter the appellant had been arreasted,
that was why the Prosecusion could not nroduce a Report
Book showing the name of the cppellant and that was 31l=0
why P.Woé’s sta?ement wacr not recorded until some two
months after the allezed incidents We are satisfied that
Peied told the truth that in his report P.7.l did mention
the appellant's name and described whot he was wesring end
that P.W.3's first concern was to get hold of the anpellonte.
P.W.l's evidence was corroborated by he recovery of the
clothies, as the learned trial judge ri.ociy held. Je think
it significant that in his evidence the appellant tried to
steer clear of these clothes whereas in his statement to

the Police he had said "iie K-ojuti na Kofia ye kufunikia

uso ni mali yangu ambavyo vilicinukuliwa nyumbani k.angu

na agkari tarehe 8.2.81l....". The learred trial judge also
dealt with the sappellant': allcgation of grudyges against him
by P,W.2 and was gatialicd th+t it was without substance.

We notethat in his submi-ion to us Mr., Jonathan made an
attempt to return to tiue rotiter but he eventually abandoned
the efforts:

We now wish to dcal 1 ith the appellants alibi. Mre
Jonathan argues that tzc Lriter, Bxh.Pa.4, soould and not

have been admitted. ¢ +iv not think 25e  Thin 1;tter
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purports to be signed by abuu valum which is the appellant's
name, and D.W.l, the addressece, admitted to have received
ity or, as she put it, she w2 it. The t rial court correctly
received it, 1ts evidentinl velue being a different matter.
The learned t rial judge wes impressed by the similarity
between the evidence the letter suggested D.W.1l should give
and what D.W,.l actually =21d in court and was satisfied
that D.W.l must have recd the letter despite her denial.
The letter concentrated on trying to establish an alibli and
asking Sambuo to deny wiat e had already told the Police.
The drift and content of ¢ letter leave no doubt but

that the author was the aorncllent and that he was seeking

to put up a false alihi. The falsity of the alibi is
further demonstrated by the fact that in Exh.P.2 the
appellant had asserted that hc waa away from Weruweru until
7th February, that is a day after the incident, and also by
the fact that in his evidence the appellant said that on
hearing about the robbery Tonga asked him to wait for her,
and he did, and thereafter he escorted her home, whereas
DoWe2 gaid she ran off with the appellant. In the circums-
tances the t rial court was entitled to hold that the

appellant's alibi raised no doudte.
On the evidence we are satirfied that the appellant

was properly convicted 2.4 we fccordingly dismiss tine appeale

DATED at ARUSHA this 26th day of July, 1985.
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I certify that this is a t;;; ccur of the original,
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