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The appellant Rajabu waz a defendant in a case filed by the
regpondent Juma in which Juma had claimed & sum of money for goods
deposited with Rajabu and which were not returned to Juma despite

demand.,

There apparently were difficulties in serving Rajabu and
the éourt made an order for substituted service. The process
server, Frank, deponed thet he had duly affixed a notice in
terms of the Court Order on the door of the dwelling house of
Rajabu, On proof of such substituted service an exparte judgment
wag entered against Rajabu. Later execution proceedings were
taken éoigui an attachment on the dwelling house of Rajabu was

ordered, At that stage Rajabu reacted, That was about 1st

October, 1983,
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Rajabu applied to set aside the exparte Jjudgment on the ground
that he knew nothing about the Summonsrand that no such notice of
service was affixed to his heuse ac fir as he knew and that it was
only when the attachment order on his house was made that he came

to know of the suit filed Ly Juma,

Affidavits and counter-affidavits were duly filed and as
usual in such matters, the affidavits were contradictory, Frank
the process server filed his affidavit of service and in it he
mentioned that he had affixed the notice df Summons on Rajabuls
house in the pregence of one Rashidi, a locel 10 cell leader, The
trial judge ordered Frank and Rashidi to attend his Chambers to
testify, and they did., Rashidi directly countradicted Frank concerning

the affixing of such notice,

The trial judse clieorly preferred the evidence of Frank,
however in his ruling dismissing la’abu'ls application to set aside
the exparte judgment the judge said inter alia
7T have seen and heard the epplicant Rashidi lMohamed
and the process server, 1 cannot but help saying that 1 was
lmpresse by the process server and think that he
wag a truthful person',
It is obvious that the judge had mictaken Rashidi liohamed, the 10
cell leader for the applicant, Rajabu, Rajabu did not testify at
all before the judge., The trial judze, in error, in fact had found
Rajabu not worthy of belief in contrast to Frank, the process server,

and rejected Rejabu's contention that he had not known of the

notice of Summons without giving Rajabu an opportunity to testify.

In our view this is a material error of fact, and vitiates

the ruling, In an application in which afiidavits containing
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contradictory averments are made, it is extremely difficult to

decide on facts unless the principal parties and witnesses are

examined and cross examined, if thet was thought advisable, Here

a principal witness, hajebu, was by mistake, thought to have been

examnined and gubsequently disbelieved, when in fact nothing of
the sort was done,

We think thet the ruling of the judge and the exparte

judgment entered against Zajabu should be and are hereby set

aside, VWe grant leave to Rajabu to defend, ilajabu must file his

statement of defence on or Lefore 30th October, 1986,

The costs thrown awey todate be in the cause. The costs of

this appeal will also be in the cause,

 DATED at Diu ES SALAAM this 9th day of October, 1986,
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