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JUDC iISNT OF THE COURT

OMAR. J>A. %

Appellant Juraa. Ia ssan i was charged and con victed  o f  two 

counts o f  attempted murder and one count o f  robbery w ith v io le n ce .

He was sentenced to  16 years imprisonment on each o f  the counts

of attempted murder and 15 years imprisonment on the count o f

robbery. Appellant wa,s jo in t ly  changed w ith two other persons 

Clement Mhando and John E lieza  Mbwambo. Clement Mhando escaped 

from prison  where he wa,s *erving sentence f o r  another o ffen ce  

of i l l e g a l  possession  o f a p i s t o l ,  John E lieza  was acqu itted  under 

s e ct io n  278 (1 )  o f  the Criminal Procedure Code as there was no 

evidence to  connect him with any o f  the o ffen ces  charged.

P.V/.1 U ledi Sultan stated  that on the morning o f  8 /2 /82  

he was a.t h is  shop at o ld  Korogwe when a person came to  h is shop 

and asked him i f  he had many cartons o f  c ig a ra tte s  to  s e l l .

P.W.1 to ld  him he had only two carton s. Then th is  person asked 

him i f  he was going to  buy more cartons and P.W.1 re p lie d  that he 

was n o t , whereupon th is  customer l e f t  without buying any cigarettes* .
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A l i t t l e  w hile la te r  an P.W,1 was w aiting f o r  the d river  o f  the 

h ired  v e h ic le  to  take him to the bank where he intended to  deposit 

Shs. 5 2 ,0 0 0 /-  which would enable him to  get a paying in S lip  from 

the bank w ith which to buy c ig a r e t te s , he saw the d river  P.W.2 

Oswald Ladislaus Kombo coming towards him to  be fo llow ed  by 

two people behind h i i .. P.W.1 got into the v e h ic le  and sat in fron t

near the d r iv e r 's  s e ;t  w hile P.W.2 jumped in to  the d r iv e r 's  seat 

and b e fo re  P.W.2 could  move the v e h ic le  P.W.1 saw the sa,rae man 

who was at the shop' e a r l ie r  in  the day, wanting to fo r c e fu l ly  

open the d oor. P.W.I prevented him from doing so and held on to 

the door o f  the vehj y'.e from in s id e , A stru gg le  f o r  the door 

ensued whereupon the aan shot P.W.1 with a p is t o l  on the 

head and when P.W.1 e t i l l  held on to the door, the man shot him 

as ain  on the should* r  and he opened the door, snatched the bag 

o f  money and ran aw; rj w ith  i t .  A month la te r  P.W.1 id e n t if ie d  his 

a s s a illa n t  a.t the i  m t i f i c a t io n  parade as no other than the present 

a p p e lla n t,

A fter  the shoot i.-jg o f  P.W.1 in  the v e h ic le  there wa.s general 

shooting outside by arc'ther person who may ha.ve been a colleagu e 

o f  the a p p e lla n t, Thi,', shooting wa,s intended to  f a c i l i t a t e  the 

gej:away, P.W.2, Oswald Kombo, the d r iv e r , in h is evidence 

corroborated  the testim ony o f  P.W.1 he said  "As soon as I  entered 

(th e v e h ic le )  a, person wa,s opening the door near the passenger 

seat and a, shot wa.s f i r e d .  Sparks came to where I  was. I  jumped 

out and c r ie d  ou t. //hen I had jumped out P.W.1 f e l l  in  a tran ce .

The person who f i r e d  took  the bag and. s ta rted  running. The person 

ran towards iluvu r iv e r  and disappeared. I  saw the person w e ll .
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I'taaricoeL him, i*  *tie r ic a t  stocus©d (now the a p p e lla n t). The other

person was seen a fte r  he wa,s a rrested 11* This p iece  o f  evidence was the

s u b ject  o f  severe a ttack  by Hr. Liramba, the learned Counsel f o r  the

ap p e lla n t. He sa id  that t h is  was a b latant l i e  in  view  o f  the

w itn e s s ^  e a r l ie r  statement at the P o lice  S ta tion . In h is f i r s t

statement at the P o lice  S tation  P.V/.2 Oswald sa id  !,when I  rea.ched iry

v e h ic le  and was a,bout to open the door to  get in  I  heard shots end

I  did not know where i t  wa« f ir e d  from . I  heard the second sh*t

and f i r e  passed ny fa ce  near the l e f t  eye . I  la y  down and people

smarted running and X ran to®. At that time I  saw the person who had

f i r e d  t e l l in g  an Arab who was d riv in g  the Bedford lo r r y  to  lea,ve the

lo r r y  then I  saw the saiae man running towards the d ir e c t io n  o f  the

ma,rket and to  xluvu r iv e r :!« In h is  a d d ition a l statement P.W.2 sa id

I!I  could not see the face  o f  our assa ilan t who shot at us and

in ju red  U led i:i. Mr. Hra.t2.b0. argued that in  view o f  th is

p re v a r ica tio n , P .W .2 's evidence would appear to be tu tored . But

i t  mast be remembered that in  the f i r s t  statement to  the p o lic e

P.W.2 said that he sa,w the assa ilan t when he wa,s t e l l in g  the Arab

to  get o f f  the Bedford lo r ry  and when he was cross-exam ined by

Mr. Semzaba he said

"What I  sa id  i n i t ia l l y  ( t o  the P o lic e )  is  c o r r e c t .
The second ad d ition a l statement is  not c o r r e c t ,
I  was shocked try the shot. I  was locked  up by the 
P o l ic e " .

This is  a.s fa r  as the discrepancy on id e n t i f ic a t io n  can be 

d e te cte d , the re st  o f  the w itnesses who fo llow ed  the chase and 

ta lk ed  o f  subsequent events were very co n s is te n t . As soon as 

the appellant had. l e f t  U ledi and was running a.ws,y with a bag o f  

money he was chased by P.W.3 Kwinjuma,, the m ilitiam an. Hwinjuaa 

stru ggled  w ith the appellant f o r  h a lf an hour b e fore  he, Mwinjuma
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was <yy»3>pow eg^ w a d  ebo-t i »  the stonac-h -and so- the appellant 

managed, to  esca.pe in to  Ruvu r iv e r  but not before  he ha,d a. good 

look  at him. I t  was a. h a lf hour stru gg le  which Mr* Mramba in  

hi3  defence o f  the appellant ardently  c r i t i c i z e d .  Mr. Firamba 

sa id  i f  i t  was h a lf  hour struggle  how come there was no assistan ce  

from  the people around and that no w itness deposed to  have w itnessed 

the stru gg le  between M*rinjuraa, and the ap p ellan t. Whatever may be 

sa id  o f  the stru gg le  one th ing is  certa in  that Iiwinjuma and 

S gt, Xavier set out a.t the same time to cha,se the two c u lp r its  

one was arrested  by S gt. Xavier and the other shot Ifwinjuma and 

escaped, Ilwinjuna may not have e f fe c te d  the a rrest a.s he 3et out 

to  do but he said  he hald him from behind in a g r ip  and he Mwinjuma, 

was thrown down and shot at and would have been shot aga,in i f  he 

did n ot run away to  save h is  l i f e .  Is  i t  th ere fore  unreasonable to 

b e lie v e  Mwinjuma when he sa.id tha,t he sa,w the a,ccused c le a r ly  

and id e n t if ie d  him at the id e n t i f ic a t io n  parade a month la te r  

w ithout h e s ita t io n , Mwinjuma a lso  sta ted  that he saw the bag 

which appellant was carry ing  and saw the notes which were red , he 

saw the p is t o l  whieh he was shot with* i t  wa,s sm all.

Appellant was arrested  at h is  house in  Tanga a. month 

a ft e r  the in c id e n t. He plssded an a l ib i  that in February 1982 

he wa.s not at a l l  in  Korogwe but in  Tanga where he liv e d  and 

worked at s e l l in g  coconuts and f r u it s  and a lso  p ly ing  his ta x i .

On the 20 /2 /82  he was arrested  in  Tanga f o r  the o ffen ce  o f  

passing through the road b lo ck  in  Korogwe without stopp ing , 

even tu ally  he found him self being brought to  Korogwe and charged 

w ith these o f fe n c e s , The id e n t i f ic a t io n  parade was held u n fa ir ly
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fa r  him. He was handcuffed at the parade and was shown to  the 

id e n t ify in g  w itness as be fore  the paxade began. This matter was 

taken up by learned Counsel f o r  the appellant in  th is  Court. The 

t r i a l  cou rt d ea lt  w ith  i t  as a matter ra ised  on ly by the a.ccused in 

h is  defence and found i t  co be devoid o f  merit as the evidence o f  the 

o f f i c e r  in  charge o f  the id e n t i f ic a t io n  parade In spector Selemani 

Kova was d ir e c t  and showed extreme im p a rtia lity . P.W.5» In spector 

Kova to ld  the court that ] e informed the appellant that he could  stand 

anywhere he pleased in  t'i< parade and that he could change h is dress 

i f  he wished and a ft e r  1 *e f i r s t  id e n tify in g  w itness had passed he 

cou ld  change p o s it io n  aa.l dress i f  he wished ready f o r  the second 

id e n t ify in g  w itn ess. Tin. ‘e is  no suggestion  anywhere in  the 

evidence that P.W.5 was 3,sked how the appellant cou ld  be expected 

to  change h is dress twic 3 when he wa.s handcuffed at the tim e.

This to  our mind would ha,ve been one o f  the questions put to  P.Y/.5 

i f  at a l l  the question  o .  handcuffes wa,s upper most in  the defence 

C ounsel's  mind. Since the,r ; was no remark on the part o f  the defence 

suggesting any im propriety i i  the id e n t i f ic a t io n  parade and s in ce  the 

two id e n tify in g  w itnesses v i c e  those who were shot at vu lnerable 

parts  o f  th e ir  bodies by tt c appellant at a very c lo se  range th e ir  

c e r ta in ty  in  id e n tify in g  t :^ i r  a ssa ilan t who in  both  ca.ses was 

locked  in  a stru gg le  w ith h :s  v ictim s cannot be doubted. And 

con siderin g  the circum stances in  which the o ffen ce  was committed 

in  broad day l ig h t  and in  ;i, busy s tre e t  where passersby had to  rush 

f o t  cover at the h a il o f  b i l l e t s  and the fa c t  that subsequent chase 

o f  c u lp r its  who were never lo s t  s igh t o f  was instant hazardous.
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but clear leaves no room fo r  doubt a,s to the veracity  or c r e d ib ility  

o f the statements made by P.W*1 and P.W.3*

In the resu lt we find that since the only point raised in 

the Memorandum o f Appeal is  that o f id e n tifica t io n , th is  appeal 

fa i l s  because the a.ppellsnt to a l l  intents and purposes could not 

have been more or b e tte r  id e n tifie d .

This a.ppeal is  hereby dismissed in it s  en tire ty .

We wish to remark that the charges aga.inst the appellant could 

ha.ve been better la id . We think that it  would have been more 

appropriate to charge the appellant with eith er robbery with violence 

or with attempted inurdrr, although the fa cts  essen tia lly  d isc lose  the 

offence o f robbery with v iolence o f an aggravated nature. We th ink ,, 

however, that in th is  particu lar case no miscarriage o f ju s t ic e  wa.s 

occasioned because the m u ltip lic ity  o f  charges did not prejudice 

the appellant in his defence in any way esp ecia lly  in view o f his 

defence o f ’"“"‘"'’"'•alibi,. On that a.ccount we see no good. rea,son to 

in te r fe re ,

DATED at TANGA th is 11th day o f September, 1986.

L . M. I-1AKAME 
J JSTICE OF APPOAL

V

E. H. KISAHCA.
JUSTICE OE APPEAL

A . II. A . Offlli
- '■ of  a p p e a l

I c e r t ify  that th is  is  a true copy o f the origina.1V.


