IW (% COURT OF APPEAL OF TANZAMIA

AT DA &5 SALAANM

CORAM: MUSTATA, J.A.5 KISAWCA, J.A, And OMAR, J.A,

CRIMINAL APPTAL NO, 36 OF 1986

KANISTUS MIOWELA. o o o o o o o o o APPELLANT
VERSUS
THE BEPUBLIC. & o o o o o o o o o oRESPONDENT

(Appeal from the conviction. of the High
Court of Tanzania at Miwara) (Samatta, J.)
dated the 12th day of September, 1983

in

Criminél Sessions Case No, 7 of 1982

JUOGMENT OF THE COURT

MUSTAFA, J.4,:

The appellant was charged with and convicted of murder,
He is appealing agoinst his conviction,

The deceased was a cousin or relative of the appellant.
There was evidence that the appellant anc the deceased had not
been on friondly terms; in fact there was credible evidence that
the appellant had, on several occasions thre.a,tened the 1life of
the deceased, Those threats arocse because of disputes as the
appellant had suspected the deceased to have been responsible
for the death of the appellant's dog, and the appellant also

suspected that the deceased had some affair with one of the

appellantts wives,

In any cvent, on the material day, the deceased was drinking
in the house of P.W.S9, with other people. The appellant entered
the compound, and with a bill hoolr split open the skull of the

deceased, The deceased died Shortly thereafter, According to the
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medical evidence, the cause of death was the fracture of the skull,
which resulted in the brains coming out, Io word was spoken by

the appellant when he 8truck the deceased that fatal blow. P.W.3
who was drinking with the deceased, saw the appellant hitting the
deceased with the bill hook, P.¥.,5 saw the appellgnt retrieving the

bill hook from the skull of the deceased,

The appellant made an extra judicial statement to a Justice of the
Peace admitting that he had killed the deccased, At the trisl the

appellant elected to remain silent and called no witnesses,

Mr, Rweyemamu appeared for the appellant. He submitted that
there was insufficient evidence of malice aforethought., He stated
only one blow was delivered by the appellant and that would indicate
the lack of malice, He said that the appellant had harboured anger
against the deceased because of the appellant!s suspicion that the
appellant's wife had an affair :rith the deceased, and that provided

provocation,

We have carefully reviewed the evidence adduced at the trial,
There was some suggestion that the appellant had suspected an affair
between the deceased and the appellant's wife, but that happened
several months before the attack, In fact that suspicion would
appear to have been groundless, That suspicioun could not possibly

amount to provocation,

There was also uncontradicted evidence that after the killing,
the appellant told P,W.3 "ijaua kabisai, This clearly indicated that
the appellant had intended to kill, Apart from that statement the
weapon used, a bill hook, and the nature and suddenness of the attack
clearly established that the killing was done with malice aforethoughts.
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There was some evidence thot the appellant had partaken of

liguor on the material day, but no evidence at all that he was drunk,

We are satisfied that the trial judge came to the right

conclusion in convicting the appellant of murder sas charged; We find
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no meriﬁ/iﬁetheLappeal which is dismissed.
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DATED at DAR BS SALALM this Tth day of October, 1986
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