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IN THZ COURT COF APPEAL OF TIiTLANIA
AT MILNZA

COR:Ms: MNYAUALI, C.J., MAKAME, J.A,, and XISANGA, J. k.

CRIMIMAL APDPEAL 110, 71 OF 1986
SUNGHTA 3/0 uJNLHC\u...................,............APPELLAN‘i\
‘ and
THE REPUBLIC, eeeecreneavsoessascssasasanssssaesssas RIGPOCHIIIT
(Appeal from the conviction of the High

Court of Tanzaria at Mwanza)(Mwolusanya, J,)
dated the 19th day of Abrll, 1985

in

Criminal Appeal No, 26 of 1985

JUDGIMINT OF THx COURT

NYALALT, CoJes

This is a second appeal in a case wiich originated in the

District Court of liwanza District at Mwanza, where the appellant
was charged and convicted for the offence of robbery with violence,
contrary to sccticns 285 znd 286 of the Penal Code; and was
sentenced to ten years! impgisonment. He was aggrieved by the

conviction and sentence and he appealed to the High Court at Mwanza,

where itis first arneal was dismissed in its entirety, and the

sentence was confirmad, The appellsnt was furti:er argrieved by

o

the decision of the High Court, hence this appeal to this Court,,
He a»npeared in ‘ercon before us and argued his appeal, whersas
the respondent/Republic was -represented by Mr, Teendwa, learned
State Attorney, -
From the proceedings in the two courts below, it was establiished

haf on the 29th Novo:mber, 1623, at about 10 p,m, P,¥W,1, that is,
No, MT 9167 Cpl, Almasi Hamisi, a soldier with the TEDF, was
walking back to his military camp in Mwanza District from the

viilage of MNyamilolelwa when he was set upon by three youths, He

managed to escape and soug-t refuge in a hruse of his girl friend



A4 Maszoori (P.W.2). Soon afterwards, as P,W,2 was
apu her house to a neighbour's house, she met the appellant
other men all of whom waie Luown T ner, Tne appelliant,

2 fellow villager of P,W,2, was one of them and he

% nformed her that they were after the man who had goune to her
house, P.,We2 manaczed tc return to her house and advised P,W,1

to take a safe route béch to his cemp. PJWel complied and he
departed, Soon afier his departure, the a:peilant and his two
cclleagues arrived at P.W,.2's house and searched her house for the
man they were aftser, After failing to find thz man, the apprelilant
and his cclieagues went away, Presently, the avpellant and his
comsanion caught u»s with P,9Y,1l, bezxt him up uncounsicious and stole
his shs, 340/~. P,Wel did ot reg=in ccmscicusness until the
following morning wihen he ret-raed to his coap and was taken to
hosnhital wvhere he was admnitted, A search wigs made by the soldiers
for the assnilant of P, W,1, and in the course of that szarch -
contacts were made with P,¥W,2 who mentioned tae apoellant and his
companions as the orrime suspectis, As a res lt, tZke appellant

was arresied but his coclleazues mz2naged to escopa,

Pt

ue in taic case concerns 'tize identification of

e

The =zin

6]

51
P,7,1's assailants, The lecarnad trizl izdge, like the learneod

rzsident m found as a fact that the aspellant was

- o~

suificiently identi:

ied as one of tia thwrse persomns w0 assaualted
PaTel and stnle from him his moiey,
In counsidering this point, the learnaed 1dge siated:e:-

"The State ittoruey Mr, Swei did =notv susport tihe
conviction, He argued tnat the identification

of the culprits by the complainant was unsatisfactory
because it was done in darkness, amnd rthen complainant
was drunk and that the said complaimant was rendered
unconscious by the beating, While conceding that the
evidence of identific=ztion by complainant w..s
unsatisfactory and th.t by itself it could not ground
a conviction, hcwever, we nrave other solid piece of
evicence on identification as given by P.¥W.2.
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The evidence of P,W,2 which has been gqucted above
amply corroborzted “he complainant, In fact the
evidence of ?,%,2 alone was sufficiexnt to ground

a convicicicon because it was cogznt and convincing.
There could be no question of wnistalzen identity :
as P.We2 had ample time to chat.with accused and hié\
colleagues when they searched for complainant

in her house. And she wzs not chatting with \
strangers but three youths who are her villagemates,
Although appellant during cross—examnination raised
the point that he had previously quarrelled with P,W.2,
yvet he did not substantiate it. Like the trial
magistrate I hold tuet the sugges*ion about the
pravious quarrel wa~ just a nalted lie concected in a
bid to be.t the cause of justice, I associate
myself with the finding of the trial magistrate

and I cznunot find fault with the evidence of P,VW,.2,
In the f.ce of suc1 pregnant evideuice, it will be
flying in tho face of reason to bow down to the
complaints of the appellant that he did not deserve
the camviction.,",

This being a second appeal, we can find no point of
.aw upon which to fault the concurrent findings of the two
rourts below,
We are thereforo bound to dismiss the appexl in its entirety,
m
nd we dismlss;f;ead%o"difgry.

JZ thls 29t§‘day of November, 1986,
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