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The appelillant weeg cherged in the District Court of
Bunda Distric’ =t Bunda with the offence of cattle theft —
contrary to sections 268 and 265 of the Pensl Code, and
was acquitted. The Director of Public Prosescutions
was aggrieved by the acquittal and he x appealed to the
High Court at kwanza. The High Court, Mwalusanya, J.,
allowed the appeal, convicteu the appellant and sentenced
him to five yerrs' imprisonment under the Minimum 3entences
act, 19724 Tue appellant wes also ordered under the same dct
to compensate ‘tne complainant in respect of \19 28 head of cattle.
The appellant wss aggrieved by the decision of the High Cowt and

hence this sppezl to this courte
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From the proceedings both in the two courts below
and in this Cour%, the following primary and secondery facts
appear not tu be in dispute between the prosecution end the
defence: Some time in the morning of 3rd September, 1981,
the appellant, who is & resident of Buzimbwe Viilage, was
travelling w.en he approached the village of Kinyambwiga
where he was confronted and roughed up bf?ﬁ?iyambwiga
Villagers. fnereafter, he was tcken to the Village
Branah of CCl, where he met Peiel, namely, duward Msangya,
the CCM | Branch Secretarys Thence he was tzken from Kinyambwiga
Village to the Police #Stationa Sometime' later P.w.3, namely,
Jumanne Maleju, who is d*hwa fellow villager of the appellant,
arrived with cther people in the viilage of Kinyembwigas
He and his coupanions were searching for cattle stolen
from - F+4*3 | and they had a document which bore the
description of the cattle they were searching for,.
The cattle described in the document ssemed tc tally
with some 12 head of cettle which had been found in
Kinysmbwiga village and were taken to the Police Stztion
prior to the arrival of the search pariy. Pede 3 3nd his
companions wentl to the particular Police Station
where they recovered the twelve head of cattle.

sane

From the/broceeaings, it appears thst the following
primary and sscondary mztters are in dispute between the
pariiess It is the prosecution case that the twelve head
of cattle which were found in Kinyambwiga Villags were
part of the sixty—-three head of cattle which had been

stolen in Buzingwa Village on the 30th august, 1981.

veees /3



- 3 -

It is part of the prosecution case that the twelve hsad

of cattle were being driven by the appellant when he was
confonted and roughed up by the villagers as he approsched
Kinysmbuiga Villageo

On the other hend, it is the appellant's defence that
he was not found in posseesion of any czittle, but was a
victim of rotbery by three youths, including Peis2, namely,
Taabu Luhekula. In essencey, it is the defence case that
the appellant did not steal any cattle.

Since tiis Court is not dealing with - * concurrent
findings of fact by the two courts below, we are entitled
1o review thz evidence and come tc owr own conclusion.

The first point for consideration 2and decis‘on in this cese
is whether the appeilant wzs found in possession of :

the twelve 1ead of cattle. The trial court, Kagali, Dal.,
appears to have rejected the evidence zdduced by the
progecution on the point, apparently on the basis that

the number of cattle steted in the charge sheet, that is forty
head of cattle, did not tally with the number of head of
cattle mentioned in the evidence of Pe.We3, that is sixty—
three.

The lesrned High Court judge, in his judgment, critigiges
this approzca of the lesrned trizl pagistrate. de ~gree
with the criticisms of the learned mppellate julge, since
it was quite wrong to reject the evidgnce zmmadduced by the

on the basis of
prosecution / a discrepancy between such evidence and

the perticulars contained in the charge sheete Tt was open
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for the learn-- trial megistrate to direct tae amendment
of the charge under na provisions of section 209 of the Criminal Prooe—
dures Code, w.ch appriecd a2t the time of the triel.
The learn-u ~ppeliats julge, on tas other hand,
accepted the ovidence of PoWsl, Pedo2 and P.ie4 anc found
as a fact th=% the appcllani was found in possession of
the twelve herd of czttle. In rejecting the story given
by the appellint, the lezrned appellate julge steted:-—
",.., one cannot fTail tc sece tha* the respondent's
account abocut the robbery incident was nothing
bus a ghost story, P.w.l ard P.ii.4 were not(s)
party to the alleged robbery, then how come they
te.tified zgzainst the respondent? They had nothing
ag:inst respondent to trump up the serious cherge
of cettle thef+*. In any case by tnen thiey did not
kncw that respondent had stolen cattle as they
were merely investigating. Is/nhot prepcsterous to
su,sest that Powel znd P.wW.2 and Peilod trumped
Up the cuarges ard in doing so they had to steal
or part witn their 12 head of cattle merely to hook
th: respondent(?). Nobody can believe taet
fantastic story. 4While I agrze that respondent
wzs eassaulted and harmed while being arrested because
he tried %o flee yet I dorn't 2gres thet the
as_zult wea in furtherance of s robbery.™.
de agree with the le:=vned cppellate judge. koreover,
if the appellint hed -2ally been a victim of a robbery, he would

have mentione. that fact to P.el. The record shows that he

did not do sc.

The next point for consideration and dacisicn in this
case is whethor the twelve head of cattle were among
the Ezad of cattle which had been siolen from P.W.3.
This, obvioucly, is & point of idamuif ication. The learned

appel late Jju.ze consiuered this point and stated:—
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"There coula be a pcint that the evidence of
identification of stolen cattle by the
coirplainent w-s r:ther perfunctory. However, I
thisk the point could have | .merit if there was
a competing clzim to the said czttle. In the
circumstences of this case the identification of
the stolen cattle by general features sufficed
s0 long as the identification was not challenged
by anyobody. e

In his meiiorendum of appeal, the apps.lant complains
about this finuing of the learned appellate judge. He states,
in effect, thai the zbsence of digputed ownership concerning
the twelve head of cattle did not lessen the burden of the
pProgecution to prove the identity of the stolen cattle
beyondv doubte We are, of course, aware of the apprcach adopted
by the courts in this country which tends to require stringent
proof of the ivuentity of stolen catile. Perhaps, in an
approprizte case this Court may have to review that stringent
approach to unuerscore the point that there is only one
standard of proof in criminal cases, and that is proof
beyond reasonaovle doubt regardless of whether the stolen

property is cattle or ctherwisee.

We are setisfied in the present case that there is
evidence which =2stsblishes the identity of the stolen cattle
beyond reasonabvle doubt. The evidence was to the effect
that the search perty carried a document which described
the cattle in generzl terme, and the cattle which the
appellant w2s foumnd in possegsion answered that
description to the setisfz¢tion of the village CCM
Branch Secretary: snd the other villagers of Kinyambwiga
villages This fzct, tsken together with the absence of
dispute concerning the ownership of the cattle, establishes sufficiently
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view
in ovtr / that the twelve head of cattle found in the

possession of the eppellant were among those stolen
from P.ids 3, and we so find.
The next point for consideration and decision
is whethgr the appellant was the thief of PsWe3's cattles
The learned appellate judgse considered this point and stated:—
"T note that the respondent was found with
the stolen czttle only four days «ftar the
same were stolen. In such short period
the cavtle could not have exchanged hands.
Therefore this was an approprizte cese in
which to invoke the doctrine of recent possession
#hereby the respondent should have been convicted
ag cherged. ™,
We 2gr-c with the¢ finding of the learned appellate judges

It follows, therefore, that this appeal cannot succeed

and we hercby dismiss it ir its entirety.

JATED at MWaNZa this 3rd day of December, 1986.
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