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The appellant XKATESIGT/. MUZHAGJULA was charged and convicted

%ﬂ.the High Cogrﬁ a#_?gkoba with the offence of murder contrary
to sectionm 196 6f the Penal CodeM;;§ w..s gentenced to suffer
death by hanging. ©He was aggrieved by the conviction and sentaice
_and hence this appeal to this court, Mr, Rugirabamu, learned
advoc te, reprogented the appellant in this appezal, whereas

Mr, Ndolezi, learned stzte attorney, appezred for the respondent
Republic, | .

From the proceadinzgs in the Hign Court and this court it is.

apparent that rost of the facts relevant to tie ¢ se are not

only undisputed, but are common ground between the prosecution
~and the aefsnce. It is common ground fh;t during the moruing

of the 26th June, 1983, the appellant stzbbed to death one

Cornel s/o Mugaga at tihs home of ome Athanas s/o Banyanga, in
Kibale village, Xaragwe district., ZFrior to the fatal stabbing,
the appellant 22d the deceased weré”;hong manyvviilaéers wio had

gathered at the home of a fellow villager, th;t is, the said

4Athanas s/o Banyanga incoannection with the funeral of the

_ )
latter's?child.. During the night previous/}b tie fatal incidenrt,



the aprellzpt had bPsepn vreparing a fire wien a spark flew and
scorched the decezsed on one of %is feeti; The decezsed reactad
by abusing the wpnellant whose apologies were =ot accezted by '§
he decezced; Iiste=zd the dacensed threatexnad to tezach the
appel.lznt a lescon at an uﬁspecified tine, - Later during that
nizgtt, the decessed, who was a re_uted thief, w=s szen to leave
the fuzneral g;thering several times before ne fi;#lly settled
cdounr. to sleep with his fellow villiagers, Later in the morning
that day, the drrelling house of the appellant was found to nave
bson burgled and mzay crticles of vproperty Lalonging to the
aprellent were ctcien therafrém.

The deceascd was thae grimery suspecf of thwe assexmbled
villa-ers including the anpe .lant, Upon interrog'uionvby nis
fellow viil:-gers, the decezsed de:xied comnitting the burglary
and theft, Upon being asked to allov tie willagers to search nit
house, appella:t arrogantly ref:szd and made it :mom that he
would ailow suci a seazrch to be mzde only in the j>resence of a
policeman and the village chairman, Upon he:iring such refusal,
the appellant weat to fetch a kunife Tfrom his house and came
. back to stab thoe deceased with the knife =uid deceased died on the
8pot, OSudseguent to the deati: of tlhe dece:sed, the villagers
searcted the deceassd's wouse znd discovered therein some articls

stelen from the zppellant's burgled house,

.

There is only omne matter tia .t is in disputé i this case,
and tizat is vhetusr the appellant hrd mzlice: aforetiougint in
killing the deccased, The Prosecution's conteition both at theu
trial and in tkis appsal is that the appellaﬁt h:d t:e necessary
intent "to kill or cause grievious bodily harm, On the other
hand tihe Deferce conteuds thzit there was legal :>rovoc-.tion

underwhich the ajppellant acted in zilling the deceased.

~



The first issue therefore for consider .tion and decision is
ol
whether tlhiere was lezzl >rovocation, The learned trial judge
. . . : . . .
- -and the assessors wio assisted him considered the issue., 1In 2

ety

:1
their unanimous advice, the tiree assessors were of tae opinion’g
tiaat there w.s Lezcl prorocation arising from the theft of the
appellant's »nroperty, They consequently advised the trial Jjudge
to acguit the apnpellant ;n the ca:zrge of uurder and convict the
appellant of the lesser olffence of manslaughter, The learned
trizl judge however disagreed with the assessors mainly beciude
he was of the view that in law theft was a wrong committed against

property and on the authority of tihe case of Yusufu alias Hema

s/o Lesso (1952} 19 Z£C.. 249 and the case of R v, Anyambilile

(1970} HCD No, 285, such wrong on »roserty would not give rise to

legal provocation,
We need not ex>ress any opinion on whether theft is covered by.

the authorities rslied upon by the learned trial judge because

w2 are satisfied tlhzt the learmed trial Judge and the assessors f?

misdirected thiemselves on whether the appellant acted under

Drovoc .sion éfising from theft of zis property, It is clear th=at

at the time the apnrellant stabbed the deceased, there was only .

a sfrong sus icion of theft agiinst the deceased - a suspicion |

which the appellant aznd his fellow villageré wisiaed to confirm or

dispel by searciing the deceaced's hone, Undoubtedly, the

subseguent search confirmed the suspicion by discovery of
appellant's stolen »roperty in the house of the deceased, but

that subs2guent discovery does not chanze the position that at the i

time of the fztal stabbing, it was not yet established to the -

vi“lagers including the appellaat that the deceased was the thief,

-In other words therc was no wrongful act kaown to tae appellant
u.on which legal »rovoc:tion could be based, There wais only a
strong sus»icion of theft., Ve are of the considered ppinion that oy

, Ty
mere suspicion of & wrong however strong, cannot ve a basis for

AR

legal provocjtion. . : .

ceas/h



It wo wld sesm in tlie »>resont casce th.t tre appellant decided
to stab tiie deceased for zis refusal to allow 2im and the

villagars to sez:cih kis nouse, But as tihe learned trizl judge

correctly held, t2e deceised was entitled to refuse to be

/-

sacrched, since the villagers nad no legal rigit or authority

to conduzct the scarch against his will, The appellant cannot

therefore claim lagal provccation even on the basis of such
refusal as a defeirce to the charge facing him,

Since we can find no ot.er legal defence available to the

appellant, and siice the moture of tlie weapon and injury

inflicted by the appellext lead to no otner inference but that \

the anpell =t 1nto“ded to kill or cause grievious bodily harm

upon the deceased, we are satisfied thzt the appellant had malice
aforetiought in killing the deceased. For different reasons
therefore we are s.tisfied, lile the trial Judge, that the
appell:nt is guilty of tiae offence citarged and we hereby dismiss
the aﬁvea;,%v f s ;;;Rrely.

DhTHD at Mwanza this 29th day of Hovexzber, 1986,
’ \
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