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CNYALALY, C,J.t

The appella:t David Chachna Matayo w.s ch.rged ~nd cznvicted

v}n the High Court at Mw. nza for the oifence of murder contr;ryr

to section 196rof the Pé;al Codey 2ud w.c semnlta.ced to suffer ;

déith.by hanging. He w.s éggriéved by the cqnviqfion and sentexg

and ‘.exmce this appeal to tkis Court,  In tiis apyeal, the

Lqp;qlla:t wig re_.regen.ed by Mr, Kaiangwa, learmed advocate,
;ﬁmhgreas the raspondent/Republic/w“s re;resen%ed b; lix, Teandwaé

 learned State .iitorney.

" "From the _:roctedixmys in tuis CHrurt and in the Highfgggft,

“thas following pritiary aid sscondary facits =2re not in disiute . ..

between t2e prosecution and the defeace: That on the 12th Marceh,
. _,_‘_;&
1983, one Lamecit s/o Mwita w.s atticked near = road in Wegita

Vili:zze in Tariwe District whe. ke a:d ozme Marvra Mandiga, that .

s the fourtih prosecution witness (P.W.4) wert to rescue two

_ﬁﬂ?en from bei..g raped by two men, These woen were Robi Magaﬁe’

ﬁ §hat is the first prosacution witness (P.N.l) and Maria Maranﬂq;é

>

[nthat is the second srosecution witness (F.W.2)., The saiid Laneck

?fMy;tﬁudied at tho scene wisre he w.s attacked., 4 hue'and~cryg ﬁi
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.wae'?effarmed Subseqaently, the apeell tnst apprehended by

T -

A A .
tﬁe*pollce*hear ‘the “enya/Tanzanla bordar abezi,two*qhgsfafter
tre incident, It is co mon o;o nd Tt ﬁnen’the appellant was

arrag ted and interrogated by te pollce ne adnitted killlug tqe

¥

_ decaased.
From tne saze proceedkr.gs, it apreirs that the f'ollqwing
_pri’:a_"yaad sec.adzry facts are in dlseate bet*r\,en the Prosecu t.-.on

- and the def‘erice. The pros’ecutie‘n ccn"cends'th'?.t the apnellant

’.zr‘was'.e;xe of tre two men 'ymo attempted to r"'e P.l].l Bnd PeWe 2 :’;V,f'
end_:w;;zs : :,vql_ved An fatally attacl::.}.-g te- dbq,easad.m It is 7. -
~pertf.of the proseeution case .thaif wien Mt,h’er h,ueaa;nd BTy wWas. raiced’

‘the e.p—aeg.lq t. &-d :u.s ccpanion mana, ~ed t0 escape,’’ Fi;'.aily,

At is the prosicition case that the cecezsed disd am a result | .-

-0 the ap*ae.d. t's attack w. 3loh v:ig perpetrated with maij.gie e

™

- ‘t.gfo:f_,'ethougat- ard without ﬁ..st..f;.c..u._on., R
On the qthecr 'iand, the defalce cs.ce ig. 2 alibi,> to the A;ef,fect&
'Hvthet the a; NI-JRRIA spa“t tiie naterial day and wmizat at his home' ,

and dig ,r.ot go 'to the scene of T¢rilie, 'Fdrt‘:ler .:voire, it is part

! ;of the: defenc,e cace that the ;,ap;;.\.ellani;. LES am‘:‘asted‘ ﬁﬁen.he; was '
-on anv irnocent. ‘joumey' to the border area and was thfeatened: te .‘
'vb_e.' shot by t2 .police and so kid to. ad...:.t 1.:.llz.~1g the- deceased

i orcler to save his .life,: T e e -,g;., Vol i

s~=§-rhe zax: the a:‘ae...lq_,.t w‘s :,..Jplv‘sd in at‘tac:: :v=~ t*ze deceased. :
Tfne leqrned tr..al Judge cons:&.dered t.us Doz. t a.t lengta a.xd!
toqk into account tad ev*de-.ce of P.W.1, ‘.U‘g,. .}1.3 and P.w’,h

{S‘XQ. ¥as; one, oI, 1 tne Pemsons wao - asszsted t ng dece*sed in resc--:..x -
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the’ two women from t .o w:uld-be rapists);,-He correctly noticed

»h -~ :

matgrial contraiictions betwean tha tegtimony given by P,W,1l

;gdLP.W.Z in court and tho statements th¢ese. tvo ‘women made to
the‘police after the death of the doeceased, In tiheir evidence
in.court,‘P;W.l and P, 7.2 claimed to have reéognised the appeilzut |
gh&wﬁis compa-ion as tie acsailantsy but in tteir statements to

the police %hess two women statad, in effact, txat they did =zot

recognise the acsail:znts.

contradictiowns <! ctated in a part of 2is judge.ext as follows:
: . P ,
Wl gtso here and retirn to tha evidercs of the two
women, I am of tha view that tie evicence of tha
chairnan (P.7,3) leaves me with ne doubts thoe wozen
(E.W.l and P,¥,2) told tas truti, They said they
rajised alarm and people came and found thex still

at ths scene, tiis fzct has bezn c nfirmasd by the
chairmzan, Taey s:id.they told the Deople tae ziller
was the accused (and kis friend), again this aas

been confirmed by tha2 chzirman and ‘Chacha Nyamhanga
(P.W.S), becauzse if the women did mist name the

accuscd the chairman could not have sent six youngmen
to marhunt him, I join my asgessors in { ..ding

the womnen trutiful witnesses and irfnore waatever

the police k22 written in the statoments.".

..¥e do mot ti:ink tazt the learned trial judge took the proper
‘approach by izzcring the statements made by P,W,1l and P.W,2 to
.the police, He wos bound to look for an explanation for the
apparent contracictions and, if 1o explanation could be Jfound.
thoe learanad Jud-e wzs bound to treat the eviiencewof P.7.1 and
Pede2 wita caution, Ve have ccrnsilersd thue evidence of P,W.3 a=d
P, 7,4 to cee whetlar it lends credence to itke teostimony of P.d,.1

‘and P,W,2, P.¥.3, that is the Village Checirmen, tegtified to tze

2

‘effect-th=t when he and others arrived at the scene in resjonse

‘to-the hue and cry, he w..s informed by P, 7.1 and FJI,2 thut one

PEE-RES

‘Cracha Hatayo, tzazt is the apnellant, aad one M:ugue llakorere nud
killea ;he‘deceased. Vo fail to rsec ncil the evidence of P,¥.3

with thoe statements madgupy P,l.1 and P,7.,2 to %the police, If

.P,Wel and P,W.2 really mentionéd the appellznt and his célleagﬂes,
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why were they urible to mention them in tieir statements to thd
~police?’ We canrot find the answer) e
"With regard <o the ev1de¢ce of P.J h tha t is the gentlenan

.who assisted thc deceased in rescuing the two womoen, it suggeuts

——— -

tuzt P.W.h, F.V l and P. H 2 did mot actu: lly ‘sz6 the decensed
- being attaoked. The evidence is o tha offoct tn.t aftor

succeustlly rescuing the women, P,7, h escorted .ne women away

&

to safety a*d while so doing ke heard tde deceased cry out
"Nimechomwa kisu", But under chSQ-ef.Mlﬂ,,~on, P.d L vavé‘a
different Qersion as to whet he heard, He.stzted that the.
decezced cried out: "Kimbié ni:epigwalb?:dukiﬁ, it is‘doubtf%l'
if P.W.h_ﬁéard t2e decezsed cry out, o ‘

We have furt-er considarsd tho ad:ission made by the
apsellaat wien hu wis arrested by the police. "In order to #ake
uce-of "tis edmiision, 7o have to be sabvisfied tilt tha
vad;iséioh,'ﬁﬁich, in fact amoumnts to a confession, w.s made to

a police officer of or above the r:nk of Corporal in accordnncé

ﬁith tie srovisiosns of section 27 of tha Dv“dence Act, 1967,
r2ad togetnesr with the definition of 'policeman' contained
in section 3 of *he sime kLcte We carr find no evidence to

vgeter;iné thae ra.’z of the police officer in tne preééncevof
4 . : - . .

§ﬁ:om fhe'appellant made tic c¢onfession, - In any case; the
o - ‘ . , ‘ .
‘appelilani retracted his confession, and we <o not taink that

{@ia ccnfession, even if aduissivle, cen e "sed ito lend
Fqkrede“ce‘:o tae t2stimony of P,W,1 and P, I;Z, s;ﬁéehit aigo

ks, : .
‘heeds cor> roborative or supportive ev;aehce. Tius the doubtf:l
évideﬁce of P.W.l and P,7,2 stands alone without susszorting - i
‘cradible -evide .co. In our view, it would s tmsale to base

la conviciion of e anpella .t uéon such ev._.dence, It follsws

ffhsrofore t:a re are bound to allow the appeal, But baefofre

3
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. R ) ’
wa do so, tdbre is one matter whick rejuires ta be me~tioned,



According tec the evilence qf P71, P,7.2 and P.W;h,

“there w.o anotzor percoa by tae nina of Magre Makorere,

" by zrofesscion, wio was inv.lved in atteﬁptlng %o rape tuae

‘.11115 t“Q deccasszd, On tie evideiice

wonen and fixzally in

he -+ro71ld azpoar to have a ﬁinistared ths fatal blow by cutting

- the decoeasasd withi a pange on.ile iock, The zroceed.ngs show

" that this erscn was initially and_joiptlg charged with the. w{;
‘appeilsnt but sudsoguently, on She 27th Juty, 1334, a nolle
. prosequi 7is smntered in his favour a“d %o a5 reloaced as a 

consequence,

‘Although we io nokb question. vwe absolute ri
Director of Fublic Froscc.tions to .conirol irosecitions by - -
way of nolle presequi, the :rimery fuaction.of this Court

to uphold and yromote thie Rule of law and maintain high

- standards of -the zdminisirition of jusiice in t.is country,
re-.ires us to eipress-our opinion on the matier. The mazner

in waicha proseciiion wss tormimeted in Taveour of the teazcher

Magwe Maliorere, and continued ag:sirst the pensant, who is

,tae apse;lant in u“is case, ten_B to ciéudfthe‘ad;inistratiqn_bf
fdﬁsgipe»in cncertainty and suspicion, It iz a cardinal principle

of t‘e admialstr..tion of Juatice Liat Jjustice must not only be .

done, but must be scen to'pgj;onéi
tsat the action tozen on-ﬁé:alf ofwtha DP? is prejudicial to ;hié
cardizal srianciple, o 4 ' ‘;di;

We now return to the Zecision we Tiave to miize in tiis casses

For reasomc that =re 22ve alraady stated, we now allow the arsezl,

i
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guash the comviciion, set aside the sentesce and direct th .t the.

RIS

appell:znt be relew ed from j:oil Torithwiltz uiless detainred there’'n

for otzar lawful ca.se,

o
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DiTED at MJ ilin this 2nd day of December, 1986,
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