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MARAMBE s/o NYAMUTa B I L A ......................„ . . . . APPELLANT
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THE REPUBLIC . . . . . . . . . . . . . . . .  RESPONDENT

(Appeal  from the conv ic t ion  o f  the 
High Court  o f  Tanzania a t  Mwanza)

(Munyera, J . )  
dated the 29th day o f  May, 1986

in

Cr imina l  Sessions Case No. 341 o f  1985 

JUDGMENT OF THE COURT

MakAME, J . A . :

The High Court  s i t t i n g  a t  Musoma, Munyera, J .  , found 

the a p p e l l a n t  MARAi-.BE NYAMUTABILA g u i l t y  o f  murder on 

two counts and a c co rd in g ly  condemned him to s u f f e r  death .

He was found to have ■ nurdered two persons ,  a

woman c a l l e d  BriDI BUL^YI and a man c a l l e d  oHIWa k IDANHO.

Mr. Rutako lez ibwa , learned counsel ,  has advocated f o r  him 

b e f o r e  us, whereas Mr. N d o le z i ,  learned Sen io r  State  

A tto rney ,  appeared f o r  the respondent Repub l ic .

At  h is  t r i a l  the ap p e l l an t  denied that  he and the
.\

deceased woman were f r i e n d s  a t  a l l .  However, the t r i a l  

co u r t  found, and that  i s  our view a l s o ,  that  the a p p e l l a n t  

and the deceased woman were l o v e r s .  I i r .  R v - t ^ k o le s ib - r a  teas 

concedsc: „c ;nuch. . .  . .



The second deceased a r r i v e d  at  Butuguri  V i l l a g e  in  

Musoma D i s t r i c t *  on the f a t e f u l  day. A c c o r i in g  to P .W . l  

SUZANA SUMBUKA, the deceased B a y i ' s  daughter ,  the male 

deceased was the female  d e c e a s e d ’ s grandson. We have our  

own doubts ab^u . “he a l l e g e d  r e l a t i o n s h i p ,  but that  i s  

b e s id e s  the p o in t .  Be i t  as i t  may, Kidanho found h i s  

way to B a y i ' s  house and some time l a t e r  that  day the two 

went out f o r  a d r ink*  The f o l l o w in g  day P .W . i  found t h e i r  

dead bod ie s  in  a poo l  o f  blood in  B a y i ' s  house. They had 

o b v io u s ly  been k i l l e d  most v i o l e n t l y  and P .W . i  found her  

younger b ro th e r ,  P.W.2 BULAYI MUkARA, s t i l l  0OW©a3i.ny i n e i d e  

the house. He to ld  her  that  the a p p e l l a n t  had come the  

prev ious  n ig h t  and k i l l e d  t h e i r  mother and the male 

v i s i t o r .

ev idence  w ithout  tak ing  the oath.  He was sa id  to be 

f o u r te en  years  d u r in g  the t r i a l  and as the m u rd e rs  had 

been committed some fo u r  years  e a r l i e r  P.W.2 must have been 

on ly  ten a t  the m a t e r i a l  time. He gave a d e t a i l e d  account  

o f  how the a p p e l l a n t ,  a man who used to cone and s le e p  in  

t h e i r  house, came du r in g  the m a te r ia l  n ig h t ,  c u t  the rope  

secu r in g  the door ,  entered ,  and, w ithout  say ing  anyth ing ,  

as s au l t ed  P .W .2 ' s  mother and the male v i s i t o r  who were  

drunk and s l e e p in g  on one bed. I f  the b o y ' s  s to ry  i s  

r i g h t l y  accepted and b e l i e v e d ,  the a l l e g e d  murders wcnild  

c e r t a i n l y  have been proved.



Mr. Rutakolezibwa has submitted that v i s i b i l i t y  in  

the room must have been poor and th a t  the s i n g l e  eye

w i tness  did no t  have good opportun ity  to see what was 

go ing  on and who the assa i l ,an t  r e a l l y  was. He a l s o  

pointed out that the boy had made a statement to  the 

P o l i c e  in  which he sa id  he saw the happenings with the 

aid o f  a f i r e  l i g h t  whereas in  cou r t  he said i t  was 

§ ko robo i  larap which i l lum ina ted  the room.

As remarked e a r l i e r  on, the a p p e l l a n t  denied being  

f r i e n d s  with the deceased woman. The a p p e l l a n t  a l s o  pu t  up 

an a l i b i  -  that  du r in g  the m a te r ia l  n ight  he was a t  home 

i n  bed with h i s  s e n io r  w i f e .  He c a l l e d  h i s  son D.VJ.2 WILLIaM 

MARAMBE to support  h i s  a l i b i ,  but  D .W .2 ’ s testimony d id  

not succeed in  doing t h i s .

There was some evidence by P.W.3 MaSHa l a  JUMAt Suzana ' s 

husband, that  when he passed by h i s  m o t h e r - i n - l a w ' s

house a t  about 8 ' t h a t  e v e n i n g ,  he f ° und the a p p e l l a n t  

and Bayi q ju a r ro l l in ^ s  The a p p e l l a n t  was o b j e c t i n g  to 

the presence  o f  the v i s i t o r  whom he suspected to be B a y i ' s 

paramour. The a p p e l l a n t  demanded from Bayi ,  and was g iven  

by he r ,  h i s  b o t t l e  o f  pombe b e f o r e  go ing  away.

Both a s s e s so r s  who sat  a t  the t r i a l  expressed the 

opit-ion that  the boy P.W„2 to ld  the truth  th a t  he saw the  

k i l l i n g s  and the learned  t r i a l  judge  a l s o  r e l i e d  on that  

evidence ,  c h i e f l y ,  to f ind  the a p p e la n t  g u i l t y .



We a p p re c i a te  that  P .W .3 ’ s evidence goes to 

e s t a b l i s h  tha t  the a p p e l l a n t  was a t  B a y i ' s p la ce  that  

evening and that  there was some q ua r re l  between them.

The a p p e l l a n t  was angry  and he took away h i s  l i q u o u r .

I t  can be argued w i th  convincing fo r ce  that  that  could  

be taken to  in d i c a t e  tha t  the a p p e l l a n t  f e l t  he  was 

through w ith  Bayi and would not  wish to  go back to  her .

Or i t  could  e q u a l l y  be taken to  suggest  th a t  because o f  

the q u a r re l  the a p p e l l a n t  would have had a motive to  go 

back t °  the house and k i l l  the deceased-  So i t  could  

be argued - ^ e i t h e r  way r e a l l y ,  and can -o t  be co n c lu s iv e  

one way or the o ther .

P .W .2 ' s  ev idence  i s  the p i v o t a l  testimony r e a l l y .

We have experienced some d i f f i c u l t y  over  i t .  The learned  

t r i a l  judge  d ism issed  the a l l e g e d  d isc repancy  between  

what P.W.2 to ld  the cou r t  r e g a rd in g  the source o f  l i g h t  

that  enabled him to see the a s s a u l t ,  and what he was a l l e g e d  

to  have sa id  in  h i s  p o l i c e  statement about  the matter  — 

whether i t  was a korobo i  or a f i r e . The learned  t r i a l  

judge  reso lved  the c o n f l i c t  by a s s e r t in g  not a u l y  - that  th e  

c o n t r a d ic t io n  d id  not matter  but  a l s o  that  " th e r e  i s  no 

guarantee  that  the policeman d id  not misquote the boy” .

We f ind  th i s  c a v a l i e r  approach r a th e r  d i s c o n c e r t i n g :

I f  there  was indeed such a c o n f l i c t  the way to r e s o l v e  

i t  should have been more j u d i c i a l .  I f  the approach i s  

mere ly  to say there  was no 'guarantee ' tha t  the P o l i c e  

d id  not misquote the  boy, what guarantee  i s  there  that  the 

P o l i c e  misquoted the  boy?

• • ••



We a re  h a p p i ly  saved the task o f  ii-vyintg to '  JTaoolve t

one because ( on the record, the a l l e g e d  statement was not

produced and the w itness  never admitted th a t  he to ld

the P o l i c e  about a f i r e .  He was merely  asked the

q u es t i o n  by learned  coun se l ,  Mr. Sandhu, in  c r o s s -

exam ina t ion ,  and he d en ied .  There i s  another  r e f e r e n c e

o f  a f i r e  by Mr. Sandhu in  h is  f i n a l  address  to the

t r i a l  c o u r t  but no concess ion  about i t  by I lr .  Malamsha,

le a rned  S ta te  A tto rney .  VJe a re  th e re fo re  a t  a l o s s  as

to where from the learned  t r i a l  judge got  th i s  b i t

about  a f i r e .  Not in  the ev idence on record !
t ’i s r s f o r e ,

Going by the r ec o rd ,  wa/find in  fa v ou r  o f  the Repub l ic  

th a t  P.W.2 d id  not c o n t r a d ic t  h im se l f  on the i s s u e  o f  the  

source  o f  l i g h t  -  i t  was merely a k o ro b o i . Having

said that, however, our  problem i s  that  the boy said  

"When he s ta r ted  s la u g h te r in g  the two deceased the korobo i  

went out” . I f  th a t  was so,  and we must assume i t  was,  

i t  i s  d i f f i c u l t  to v i s u a l i z e  how the boy could  have  

seen the p rog ress  o f  the a s s a u l t  as d e t a i l e d  by him.

The d e t a i l s  cons is ted  o f  the c u t t i n g  o f  the v i s i t o r  w i th  a 

k n i f e ,  the s t r i k i n g  o f  Bayi with a c lub  on the head,  

c u t t i n g  her  neck, the a p p e l l a n t  go ing out and coming back 

aga in  and s tabb ing  the guest  some more. I t  i s  d i f f i c u l t  

to  conceive  th is  i f  the l i g h t  went o f f  a t  the  beg inn ing  

o f  the a s s a u l t  as the boy s a id .  Then the re  was a l s o  

the f a c t  the t "Dur ing  a l l  these happenings I  was 

h id in g  myse l f  under the bed " ,  whereas the two v ic t im s



ware on the bed above him. The in t r u s i o n  and savage  

at tack  a t  n igh t  must have been a traumatic exper ience  

f o r  the boy and we cannot c o n f i d e n t l y  say th a t  from 

where he was, under the bed, the w itness  had an i d e a l  

opportun ity  to see what he said he saw. ‘ He was so a f r a i d  

that  even when h i s  s i s t e r  a r r i v e d  a t  the house the 

f o l l o w i n g  morning the poor boy was s t i l l  " i n  my h id in g " .

We f in d  tha t  Mr. R utako lez ibw a ' s compla ints  have 

m er i t .  We cannot f e e l  c e r t a in  that  P . - » . 2 ' s  i d e n t i f i c a t i o n  

o f  the a p p e l l a n t  as the a s s a i l a n t  was w a t e r t i g h t .

Our doubt  i s  f u r t h e r  deepened by the f a c t  th a t  the i n j u r i e s  

on the deceased persons ,  as reported  by bhe . a: docto r  

who performed the a u to p s ie s ,  do not correspond with the 

ones one would have expected to be found i f  the boy had r e a l l y  

to ld  the t ru th .

Our v iew i s  that  the a p p e l l a n t ' s  g u i l t  was not  

e s t a b l i s h e d  beyond reasonab le  doubt and so we a l l o w  the-.aippea.1. 

We a c c o rd in g ly  quash the con v ic t ion  and se t  a s i d e  the sentence  

o f  d e a th .  I f  the a p p e l l a n t  i s  not o therw ise  l a w f u l l y  

held  he should fo r th w i th  be r e l e a s e d .

We wish to make two remarks b e f o r e  we f i n i s h :  F i r s t ,

the learned  t r i a l  judge should have cons idered  the  
even

a p p e l l a n t ' s  a l i b i , / i f  on ly  to r e j e c t  i t .  Learned Defence  

Counsel q u i t e  j u s t l y  complained that  the learned  t r i a l  judge  

d id  not touch on the a l i b i  a t  a l l ,  no t  even in  his  summing up 

to  the a s s e s s o r s .  Secondly, we are  anxious  that  t r i a l  courts  

should co n f in e  themselves to the evidence on record  when 

r e c a p i t u l a t i n g  i t .  In  the p resen t  c a s e ,P .W .3 ' s ev idence



was that  the a p p e l l a n t  ask-d f o r  a~ci .  was g iven .

h i s  b o t t l e  o f  pombe„ The learned  t r i a l  ^ u d g e  asssfcsted

tha t  the a p p e l l a n t  asked for  h i r  b o t t l e  o f  moshj.

We think the two words do not mean the same thing*

DATED a t  MWANZA th i s  1st  day o f  December, 1986.

Fo L. NYAL^LI 
CHIEF JUSTICE

L » Mo MARAME 
JUSTICE OF APPEAL

P , Ho KlSANGA 
JUSTICE OF APPEAL

I  c e r t i f y  v t e ; t h i s  i s  a true copy o f  the o r i g i n a l .
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