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“ﬁvZ@he appellewt JULIUS JOIN was a Corgoral in *thie Tanzania -

Peozle's Defonce Force viaen he got convicted for cattle thmelt. .

. -

ﬁiﬁér seo#ion 258 of tae Pemal Code end tha'Ecqnomic“and~0rganized
Cr;mes Control .iet, 1984, Tuis is therefore a first appeal and so

vthis,Court is entitled to review and evaluate the evideunce afrash,

" e

ﬁ%. se mqta rizl time the zppellant was .stitiowed, at 01d

3Sh4nyanga,and_wjiaﬁhchedvto wazt w 8 described as KJ 174, C;qge
by was 82 KJ which owned four head of cattle waiich were being |
'?enged.byﬁP.W.l NPAVIIC Ii:?hh On 29th March, 1986, when it had
;8tirted to rain, Marva kept the be.sts ir ©a oaén'shed but when
‘th@;fa;n h=ad ebced, and he vent to saa theo cattle, he found taz t.
taey Were giss_ng. A seirch in the imquiace surroundings and the

neighbouring villages proved futile but a few dzys later tho

-

‘ahiimals were troced to tae cattle pen of P,7.3 LcZIbi.NYEﬁ,* at a
Vlace*cg@;%d Bus sda, Wien P,V 3 w.s ns. & ne s-id ns cattle..d

?
£ ] ) .
ﬁ?eep;agadfto him by a . soldier a%t 01d Shinyanga, Heé said ne did no

o . o
fow the soldiers name but ho offered %o lead to tia soldier's

?room, which he did, The rcom turned ou” to be yhe apﬁellant'
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and by the time the apoellant w;; loc“ted and Ulcked P.W.B was'?
hims lf_alreudy in 301109 chatody. The anrellaunt was tukeu
‘tﬁitherfand;P;ﬂ53 was asked if-that was tize soldier who had
lsqld him the cattle, P,W:3 sazid thzt was his manliw cen
Nygnyp told thelpourt of trial-t”»t ona day ths aﬁnellén
appro#ched him cnd szid he Had four head of cuttle he wanted to
.sell as he wantad to go to his homé,in/Moshi.‘ The appellant

made the :roposul to him at a cautle dip and at tﬁat time”f &
he did nov znow tizat the apvel;ént was a sdldler, “ox 1y thats

.pe had seen him before, at a snop at 01d Snlnyanga. The
appellant wzs in mufti and Beéau;q thé witness s;id the

aszpeliant told :im the “1nals were nis owm, they did not

belong to the Army, it must be because,the appellant had gone
3 .

on to disclose to him t-at he ﬁ;s a soldier,
P,We3 went on to tell tﬁe trial court that thae appéilant

took him toc-his room at 0l1ld Sikinyanga. P,W.3 told the appellant;

,jto.driye the czaitle to P,%.3's Aomé if tiey'ﬁere really his,

_gﬁhich tho eprellant did the following ovening when it was |

+ raining, P.W.3 puf?hased the four animala fof? shs, 8,000/~ "

_d took them to hlS kraal at Busanda where his. otner c“ttle T

§

iﬁ;were. Jhen aboat five days later he was told tJat he had

stolen cattle He1ong1n~ to the Army ha explaxned that they hhd be
sold to. him by a uoldler he coala identify. On tho following da)
th9 appella: vis orcught to the ;olice Station where P W.3 WcS.?

- P.W 3 idenulflad the a; ll:nt as the person v1o nxd sold him

o ——e

Lo the a“imals. . ‘ i ’ LT

P -

: i . . .

#io . - In his defcuce the apnellant denied havir g éold any czttle 7

3. 80 PeW,s3 and scid he was surprised erd shocized vhen a person

3‘¥%£ thq%l%cksupwat the police station didentified him as being

e person who aad sold Zim soms cattle. He Xnew P, el alr_.ﬁt,t

. .7
ﬁhav;ng'seen him way b. cP in 19383 wﬁen ne, the aorell_ut, was
. “

orxing in a’s;op. Before us the 4ggelloqt reiteratea his defeac
" s Y !
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and adopted his memorandua of awﬁeal the gist of waich was to 7

Ay

say PxH 3 had merely franed hxm up wnd tnls Poils 3 was able to

Gk d e R

do.bed:use he knew the appellant before,
_Mr, Mtaki, learned State Attorney, urged that P"W 3 was
a credible and truthful witness who straighu awar tsld the

investlgators that the anlﬂals had been solu to dim by a soldier

% -

to,whosewroom he led. Mr, Mt”“i fur taer subvitted that P.W.B
would have had no rexson to lie agalnst tho appellant. Learned
State Attormey conceded, howevar, that P.,¥,3 could have boen a

guilty receiver, or the thief, but argued taat in terns of

N

sectlon 142 of *%:a BEvidence Act the conviction would not

necessarily be bad, ; N

4

It ig. clear-that the trial court based itself mainly on the
evidence of F,7,3 in arriving at tie finding that the appellent

had stolen the cuttle, Tirte court found P.We.3 crelible because,

a-ings, it w.s sat;sf:ed that P.J 3 and

>

the appellant kaew each other §e£ore end tqwm, w“en quest;o“ed,

it said, among other

the witnesgs ritlout hesitation implicated the soldier whose roomn
he knew and vio indeed c:mes from Moshi, as the appellant told
P.W,3s T:ze court was also of the view hat it was signlflcant tnat

the appellant,only"grudgingly"agreed that he knew P.d 3 and ﬁ
trat e told odvious lies that. lhie did mot mow tuat there wereﬁﬁfzd
attle at tﬂe cznp, oF

Je nave revaluabed the evicdence and con51dered tae submlgSLOns

by learned coursael, We are cle= rly of tae view that tqe fzct

tast P,e,3 Amunediately implic*Led a soldi or did =ot necessarily
mezn thgt wiat lie said wouzilid necessar*ly have been tne trath,
As the trial court itself found, P ole3 =zad his own interest to

serve - to put up an inhocent exolanat*on as to how he came by the

R s .y -A«S

anlm 1s, Tais ae had to do 1nmedlately upon bqldg‘accosted if hﬂs;
i a

‘story W8 4 stick, so t“at he wotild not Limself be in trouble.
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01d Shinyarga, waose home he lnew was in lloshi, -told him that

1

~£e=had"his swa cattle to sell, If P,7,3 hzd the foresight to wintiw
7to mow the arpellant's abode, aad he-toox the precaution of rmzdng,.

tue ap,ell At hlmsel drive tho cattle to P,¥,3's home, according’

e

to the appellaont soms three kilometres from the cump, we Find
it amazing that tha s:ime c;utioua percon did molt hZave the prudeacqy
of getting a rec: 3t from the appellzzt or, at tde very lelst, |
maning sure that the inmocent tr&nsaction wes Uitnessed by $0m95
people.- P,7,3 is on reccrd as tellihg fhe trizl court: "When he"
‘brouzit t«a cattle small children were zresznt. My neigubours
were not called“.

The zappellzut Las explained tiaat 22 used to work in a s.opn,
.so‘naturally he wo:ld be imown bY'nany'people. . He used to soe

eWe3 in t 10 8 . .0op but he did not know P,W,3 beyond that,

We have no idea what tiie camp complex is like and how larze

it is, The cattle belonzed to a KJ different from tast of the .

'anpellant wno hz=d nou ..... ing to do witi catile, It is not ine

> N

conceivable that P,i7,3 know before thizt the house he led peoplé
to was occupiedr%y‘soldiers otiier than Ly being taken there by
~fhelanpellant., He himself lives in 0l1ld Shkiiyangae.

A On the ev:de"ce, we are u“able to szy that it was .safe to
;found‘t;e apzellant's conv.ction on tze uncorrgbcrated testimony

of P.W.3.

We note that, incidentally, guing by P.W.3's evidence, he was

sold the cattle in February, l9q5, or at the latest on lst Marci, .

1985, wiereas, according to tize ract of tho- ev“le-ce, the animals
- 1 R 4
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'dlarnot digappear froa P,7,1l's care wktil on 29th March, 1935,
We-have to upset thoe lowesr court's decision a=d zllow the

‘arpeals Accordingly tie coxv.ction #s quaskhed and the semtence of

le flve ye““s 1m30ued is set Mside.~~if thie appellant is not

. tqmrwlse in L“Wf ustcdj ia¢ should fcrt awithh be set free,
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