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- NYALALI, C,J.3

V The fiie aprellzants, namelf; Mayenge Kalyehu;;Shabaan Mzingo,
Mayala Samwel, Shija Lyimi and Gambu MboJe, heréinafter calléd a§~
ﬁphe<ist_appellant, Zﬁd appeliant, 3rd appellant, Lin appeliaﬁt
and sthiappéll&nt, respectively, were jointly charged with a 6ta

person in the Zconomic Crimes Court at Shinyanga for the offence:

—— -

of cattle the%% cohtrary to s-ctions 56(1), 59(2) and paragraph

12(1) of the first Schedule to the Ecoromic ana Orgenized Crizes -
Con?rozl hict iloe 13 of 1934, -The 6t person died before the trial
coamenceé. Tha remaini#g perscns, tnat is, tie lsf, 2nd, 3rd, 4th
é;d‘sfp appell: nts Qere tried and convicied &£s chzrged,iahdivithxi
the exception of tha 2nd gﬁpella;f; they were se=texnced tdrniné 35
years® imgrisaﬁment cach, The soccnd sppellant was sentenced to;%

..five years'! impriszonment, They were azgrieved by the convictions;

and sentoercas and Nence this appéal to tais Coﬁrt‘ Before thisAf*
appeal could come on for'hearing, the 4th appellant, taet is,
Shija Lyimi cdied ia prison, His appeal therefore abatted in, ;f
accordacnce with tuae provisions of Rule 71 of thne Tanzanié Ceuart:

of Appezl Rules, 1979, The rema ning appellznts appeared before

s in person, whereazs the Repﬁblic/respon:ent was represenvad by |

Mr, *Mtaki, loirned State Attorney.
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From the procesedings both in this Court aad in the Zconomic
Crimes Court, the following primury aad secondary facts appe:zr

not to be in dispute betwesen tihe parties to tiiis cazse: Tuaat gnﬁf

fr,with tncir

the 6th of Hevaemper, 1384, the appellants, tozel
twd”cqlleagues who nave sit.ce died, ware apprehended by the p0¢¢m
and were ta?en to Mgalata Police ct“t101,‘n ahlnyanga Region an d

thence to police station in Shinyanga town where they were cnwr~m

with the offsnce as alre:dy sta+ed. Prior to their arrest, orevh

Hyerere s/o itinyire (P.J.l) “ad been =rr<;~z:|...Q 120 head of cattle
wh61 a group of people armed with bows and arrows, and one w*tAma
gun, appeared and tunreatened P,W. 1 and stcle all the cattle and N
drove them away, P.I 1l razorted the 1101 t to the police wh o,.
accoxpanled by P.7.1 and ore S8ZIddano. s/o Kitinyila (P.J 2) mount
a ssarch for the cattle and the thieves.
— From the s-me proceedings, it ssens the followilig zrimary agd
secondeary facts are in éispute betwesen itiie Harties. The prosecut
qontends thaf in *the course of thkie police se rch in a pollce go*o
~Nenicle, P,W.1 and P,¥,2 accompanisd by Qolicenen mee upon a gro
of people armed with bows wnd arrows znd wno were drlving auay. tﬁ
rstolen cattle, Thece pecihle, upon seeing the ?glice,‘sca§ﬁered;!
'éiéfbegaﬁ co r:i,away. ihe 2olice threatened ﬁofshoot afrtﬁe
fleeing thieves with the result that tae appell:uts and‘the two -
Wao alve died, stonped andpwgﬁeigpp;ehended. .
. 0. the o*qer ~znd, t@e appellants contend in their defé;;ehgi
‘tay were innocently walizing awty %o a wedlding when tﬁey were ste
iby the—pblice—and ordaerecd to got irto the police wveaicle, T;gth
;saosafuenuly taken to the jolice station for no apparent recson,
It is part of the dafence case ta:t not a single bow was in thke
-area vhere the anpellcuts were apprehended‘by the police, ,Moreov

v

N ‘ : . 'y : :
the appellants denlied being armed with anythiﬂg at the time trey

iwere. apprehended, . e
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Tas Ffirct point for considerstion znd dscision in -this case g

:is whether the apnollants were found driviay away the s%olen ca tle

’I‘i:e tri 21 court acceatnd the e'vide-.ic“é“of P.7.1 and P.U 2 and twt
of the Dollcemen, nazely, No. B 1251 PC Gola (P.¥W.3), anc found -
as é“fact thdt the appeilznts were among the peovle found driving ..

avay the stolen cattle, - : ) o {A;

In *teir separate but similar menorand9 of appeal SLbjltted

‘to this Court,-tha-appell;nts'complain about the finding by the tri

Court, They arg:e that since thsy denied being found in possession
~of bows and arrcws znd since they did not resist arrest, tla“%ii&l
court was wrong in cecnvicting them, With due respect to the

appellznts, there wso ithe evidexnce of P,W.1, ‘.ﬂﬁz and P.9.3 to

the effect that tze appellants and their companions waere armed Fith
PP ¢ 3

Dows and arrows - evidence which comnects them to tke group of

armed thieves wic found P, W,1l grazing the cattle earlier on.

The same evidence also shows that ThHe appeilants did not subnit to

arrect easily but attedpted to rur away and stopred only aftar

Deing tarzatenad to be shot by ““e police,

e do mot th_=znlz that tie 1earned trizl judge and the lay

' members of the Economic Crimes Court erred in accepting tlae

evidence of P,W,1, P.%.2 and P.Y, 3 and in rejecting the story
given Oy the apgpollaunts, Ve finc it Lhard o bolieve thzat the
policemen would just frezme up sich a case as this against p9091e

innocently going on their way, It follows, thasrefore, thet tLe

appeal agairst crnviction ca:not svcceed and wo. are bound to
N . ‘e : i
dismiss it. Bt before doing sc we nave te consider she appeil’

~ 4

against taz sentonce, . I

In their sejnzrate memoranda of ajspsel the anpellants comzlisin

~that the Ecoﬁomiéhéri;es Ceurt dir“zot tzlre into account the fact
P .

that the "stolen cattle ware recovered es a pointsin their Eavo;r
. . L]

'1for a more lenient senteace.? In determining the senteiices tihat




Vasgranasy

into. acecount. sie .youthiul age—of the 2nd appellant who was 18

e
>

Years,'and the prevalénce of the offence in the arsa concerned,

ceav e T T Ei

" Althousgh it is true that all the stolen cattle were recovered,
t hae to be Borme in mind that the waximunm sentence for this

offence is fiftcen years! imprisonment and that the sentencas -
Y .

i - LI < ’ .
imposed. ars well Lelow that maximum, S

Bearing in mind the ndéed to impose a deterrent sentsnce in

areas where cattle rustling is rampant, we e not versusded

-

that the trizl court failed to observe any principles relavant

to sentencing.
It must follecw, llsrefore, that the azrpeal agruinst the

- - r . v x z e,

sentasnces muct =zlico fzil, . -
In the final znalysis, therefore, we dismiss tlhie appeal of
each appell=:t.in its entiretys
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