IN THE COURT. OF APPEAL OF TAN#ANIA
AT MBEYA

CORAM: NUSTATA, AG C.d. MAKAM Johs AND OVAR, T A,

\&

CIVIL APPEAL NO. 20 OF 1986

HARITH SAID BROTHERS veseccene APPELLANTS
And . e
MARTIN NGAO .................. RESPONDDNT

(Appeal from. the Decision of the: ngh
Court of Tanzania at Mbeya) (B.A.
Samatta, J.) dated IIth May, 1983

in
Civil Case No, 29 of I980

JUDGHMENT OF THE COURT

MUSTAFA AG, C. J

The appellant Company (hereaxter called the Company) had pwre
chased a Jbus TZ 38992 from Kamnunl va Usafiri Sumbawanga (hereaf4er
called Kausu) for Shs, 305 OOO/= during August/September I980,

It appeared'that the respondent Martin (hereafter called
Martin) had earlier on, in May I980 purchased the same bus from
‘ Kausu for Shs,200,000/= and had paid for the said ptrchase by feup
cheques, three of them post-dated, dated 3rd May I980, 3Ist.May
11980, 30%h June 1980 and 30th July 1980 fespeotively,

The first cheque for Shs.I100,000/= dated 3rd May I980, when
)resented for payment at the bank was returned unpaid with the
remarks endorsed thereon "Refer to drawer" Obviously Martin had
10 money - ln the bank to meet the =said cheque. Alfhough the said
sheque was presented for payment later than 3rd May (it was in
fact presented for payment on June 2, I980) thét\dld not alter the
situation that tho- choque was dishonoured,
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HoweVer Kausu managed o arrange for the selzure of the bus
Nith the. help of the ‘Police,:and tho bus was’ out“of the possession
f Martln after Martln's failure to pay. It alse appeared\bhgt
Eausu was in posscssion of the registration car%*of the said Sﬁéi\
and Kausu 8till remained reglstercd as the ovmer of the bus,
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. Onoor about 6th August 1986, Kausu, by advertisement in the
Daily News and the Uhuru newspapers,»in?itcd public tender. for the.
purchase of tho said bus, The Company tendercd for thepurchase..
of the bus and on 9th Soptemboer I980 its tender was approved by
Kausu, The Company paid the price of Shs,305,000/= for the bus,
andg Kausu handed over. possession of the bus and the registration
cafd to the Company on 20th Scptenber 1980. The Company used that
bus from 20th September I980 to IOtL October. 1980 when it was seized.
by the Pqlice, 'in an aCtiqn eppareitly initiated by Martin, who had
¢laimed the bus as his property. !

‘The Company filed & plaint in tho High Court seéking a deolaw
vation that it was the rightful owner of motor vehiele No,
7% 38992, and for the said vehicle to be returned to its It-also

Glaimed damages for loss of businoss due Yo tho seizure of the
vehiole. '

The trial judge (Samatta, J) hcld that Kausu had sold the bus
to Martin when Kausu accepted the chegques drawn by Martin as pay-
ment. He held that on the galc, the property in the bus had passed
to.Mgrtin, and Kausu's only remedy for the cheque or cheques bejing
dﬁshénouyedwas to sue and claim for the purchase p?ice from Martin.

FWith rospect we think that the trial ju@ge was correct{ in qis
gonclusion congerning the transaction botwqon Kausu and Martin,
In its claim bofore the High Court, the Company inter alia
relied on the provisions of section 27(I) of the Jale of Gvods
Ordinence, Section 27(I) reads:
- (]
"When a person having sold goods continues or is in
possession of tho goods, or of tho documents of title.
to the goods, the delivery or transfer by that person,
or by a mercantile agent acting for him, of the goods
‘or documents of fitle, under'any sale pledge or othep
disposition thercof, to any pcrson receiving the samae.
in good faith and without notice of the previous sale,
shall have the same effcet as if the person making the
dolivory or transfer were oxpraessly authorised by the
owner of the goods to make thc same", , |
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The trial judgze found in c¢ffect that the Company had purchased
the vebicle frow Kavsu in good faitlh; and withouy noticec of a pre~
vious sale., However the judse held tliat Seg. 27(I) was entirely
irrelevant to the casc beforc him, He was o>f the view thst at the
time the bus was sold to Martin Kauvsu had divested itself of posse.
ss;on of the venhicle and deliverel possegsion of it to llartin, He
;held that the registration card of the wvehicle was not a docummenj
er tltle to tho goods,

Th§ judge was correct in h»iding tnat a motor reglstration
card is riot a document of title to the motor vehicle, INowever, as
pointoed out by lr, Bateyunga for tic Company, one who is registereu
‘as owner in the card is preeumed to be the vehigle owner wntil {he
Qontrary is proved, And as stated by Denning L,J. (as he then wasg)
in Blshopggte Motor Finance Corp, v Transport Brakes ILtd,
Winsor Garage, taird varty (1949) I KB 322 at 338

"The fgéistration book of a car or the log book as if

is called, may not itself be a Cocument of title, but
it is t#ie best evidenge of titvle

Be that as it may, we think that the trial judge erred in not
finding that the time of the sale by Kausu to tae Company, Kausu
was in p¥ssession of the velicle, The vehicle might have bee%
fhe possession of Fartin at the time he purchased it, but ;téclear
that Kausu had recovered possession of it when 1t sold it %o the
Company.y

éj #1 trial PVI, the manager of the andeliant Company testi-

fied, fie gtated inter alia

"Mr, Sadala (thc general tnancser >f Kausw) physically handed
over the motor vehicle TZ 38992 to »» .t Suubawanga Police Station
YT oﬁ 20/9/80 eee My driver drove the venicle to lipanda, 4 month 4
later we received the registration cerd in respect of toe vealcle

' ’ “ . .

Mr, Sadala also gave evidence. Iz said

“Thfé Company (i.e. appellant) paic Shs.305,000/= for-
the purchase of the wmotor vo.icle, Tiis was on 20/9/80,
T recelved the money on belalf of the Company. I physi-

.cally handed over the notor veidcle ty Harith 3aidi & y
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Brothers Compan:i®,

Tkis testimony regarding tie handiﬂv over of the vehicle by
Kausu to the Company was not chellenged and 1t was clear that Kausy
had possdssion of the vehicle wheQ it so0ld it to. the Company.

The trizl judse appeared to have held that the motor vehicle
was aut of tihe possession of Kausu and in the possession of Martin
at the tiﬁe of tie sale transaction of the vehicle by Kausu to the
Company, In this he was clearly in error,

Astausu was in possession of tiie motor vehicle at the time
of the séle, we are satisfied that the provisions of Sec. 27(I)
of the Sale of Goods Ordinance were applicavle, as all the other
conditions had been complied with,

Ve may also Aenclon that her e sale was certainly open and
advertlsed to the publlc. It was in cffect by public tender., Thepe
wasg ev1ﬂence which strongly suggested that Martin knew of the
advertisewents for the sale of the umotor vehicle which were publie
shed dn the newspapers, but took no action, KXausu had the registypa-
tion.éardlof the vehicle in its poscession, as well as the physieal
pogsession of the vehiclz, This was as near a sale in market overv
gondmtions as it is possible inm certzin parts of Tanzania.

Mr. Béteyunga also submittod tlat Martin should be cstopped
from challenging the sale by Kausu to the Company. Je do not think
1% is neéessary to dezl witih that issue as we are satisfied that
‘the Company must succeed under the provisions of Sec. 27(I) of
the Jale of Goods Ordinance,

The trial judge dealt with t.e claim for special damages by
the Company but came to> the conclusion that no specilal dammages
had been satisfactorily proved. .Je colacur with that view.

N

We.&llow the apreal of the Cowpany and set aside tue order
and deqrée of the High Court. e substitute therefor an order
deglaring that the'appellant co.xwaar is the rightful owner of
motor vehigls TZ 38992,
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We also order thnat if the sald vehicle is wita the respondent
MNartin, he must forthwith return it to the appellant Cawpany in the

ditiomin which the respondent took it.

We award costs to the appellant Company boti here and below,

DATED at MBSEYA this 7th day of May, I987,
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