IN THE GOURT OF APPRAL OF TANZANIA
AT KBEYA

CORAN: U AND OMAR, J.A.

CIVIL APPEAL NO I7 OF 1986

THOMSON K, MYAIKAITILA 4,....0... APPELLANT
And

ANYEGILV MYAKYUSA ...?......... RESPONDENT
(Appeal from the -judgment of the High
Court of Tanzania at Nbeya){lrogo, J,)
dated 25th June, 1082
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‘MAKAME, J.4,

_ ' This appeal arises out of 1 dispute over some land///zﬁé resp.!
ndent 1s the appellant(s paternal uncle: The appellant's decesasgd
fagher was KAPTENI, the respondent’s elder brother, Kapteni wasg
fholding two groups of pieces of land: those he had acquired on his
‘own; #nd elan lands he had inherited from his father MJAIBABU,
_after-the same had been held by a younger brother of lwalbabu,
,MWAKYUSA, upon Mwaibabu's death, in accordance with Klnrakyusa law
zof inheritence, MNwaibabu had inherited the said clan lands from
uiﬂﬁ appellant's paternal great grandfather, a man called KIBBAGA.
The appellant sued in the Prlmary Court, Kyela Urban, for all
,the p;eces-of land his father had held, and the present resnondeng.
was disatisfied with the decision therein which gave some of the
pieces to the present appellant. The respondent appealed to the
District Court, Kyela,-which overturped the Primary COourt’s
decision and found that "All tho diSiﬁted 'shambas' in tiis case
'are the properties of the appellant AnJenglle Mwakyusa, Judgement
of the lower court is set aside". '
Thémson in turn took an appeal to the High Court where Mrgso,
ds mad¥. things quite clear in his judgement. The learned Judge
dlstlngulshed between the two groups of land and said.
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Tesm satisfisd om the ewidence addvced origimally in the
Prlmary Court that bhe appellant is not entitled to the
"mashamba ya mpun@a" which he. had' been claiming. Those
shambas were orlﬂlnally owned by hlS grandfather Mwaibabu
and are now clan property, Tﬂ“J .were not the personal
property of his father Kapiteni, From I979 ¢he appellant
raéained from the respondent lis legitimate inheriteace
of his late father's persohal estate, Tha respondent,
with the consent of the clan, way back in I973, inherited
the clan lands comprising the disputed "mashamba ya
mpunga."- I therefore dismiss this appeal with costs",

rhis is therefore a third appeal and the issue ‘before us is
within a narrow compass, The appellant could not come %o us thh‘ut
";certiflcate, in accordance with Section 4(2)(c) of the Appellate
urisdictlon Act 1979 - that a point of law is anOlVBd. The
appellagp got such certiflcate, from Katiti, J, who, with greay

);1

r65peot misread Mroso J's views quoted above, The learned judge
*gaid of Mroso J's views: '

-"First, I find disturbing contradictions in that material
éxcerpt, if I read the above cxcerpt right., That is, if
the '"mashamba ya mpunga™ that were originally being wnder
use by the applicant's grand father, were the same’ that
the Bpplicant gained in I979, they must still be clan
propert} and not the applicant's “father‘s personal estate"‘
And- lf they were not personal proaertr of the applicant's
ﬁather Kapiteni, as the learned judge secmed %o think, the
same property could not be said to be the applicant's
"father's;personal estate" said to have been legitimately
lnherlted by tae appllcant, Wy back from I979."
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Theﬁlearned judge wondered if jhe had read the excerpt from
udge Mroso's judgement right, With respect, we are of the view
;thfhe did not and that, proceeding Ifrom that error, "and basing
imself oh it, he wronnly certified thus:
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"Wbethor where immovable property has not fallen 'bona

‘vacantla' - i,o, where the interstator s outlived vy
an heir or heirs, the clan cowclls is legally competent
ﬁo diginherit such hear or'hoirs, in particular in view
of the provisions of paras (I9), (2I) to mention a few,
of the law of inheritance, 2ad Schedule to Cap. 333,
applicable to tie place of opigin'of this case, vide
Government Notice No. 436/I963,"

That issue cannot arise, The yersonal property regained in

[979 was.the appellant's father’s personal property, by the appellant
in the apneal before the High Court, who was Thomson Mwaikamila,
:}h;s did not involve “clan lands comprising the dlsputed mashamba

ra mpunga" mentioned in lroso J's judgengent, We are wnable to
lisgern the 'disturbing contradictions! found by Katiti § and we fajl
bo undérs@and how the -question of - ‘Bone Vacantla' comes in, When
Wwaibabu died- the clan lanés did not devolve on Kapteni, his s

but WEnt to Mwakyusa, Nwalbabu's brother, before it finally reaehed
Kapteni's hands, It is these same clan lands Anyegile, the present
bespondent, got from the clan mcibers and which the appellant eou‘d
not get directly from his father, and cannot now divest the respon-
dent, his deceased's father's brother, of the same.

gt

i
*

We are of the considered view tint théilearned certifying judge
"frred in- issuing the certlflcate, because ho point of law is invol-
f~[d. ----- When the parties apnearcd beforc us we indicated our views
;Endgthe apnellant said he understood the point raised and appregy-
ated ‘it. He, however, expressed anotiaer grievance - that the
_respondent.was right now allenlatln" the clan lands jo people who
j'ot beiong to. tho clan, To tiis ‘tiae respondent retorted that if
'thas the case the clan m mbers czn always sue him, The respondent

;sArlght.
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In the last analysis the partios should not ‘have been permijted
Yo fgome to thls Court. The appeal is accordingly re jected with
costs, o ’

DATED at MBEYA this 7th day of ilay, I1987.
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I certify'that this-is: a trus copy of the originalg

(J.H, Msoffe)
DEPUTY RIGISTRAR




