
AT PAR :D3 SAI.aAII 

(O T M ; OHAR, J .A ., MFALILA, Ag. J.A ., And. KAPIGAI'TQ, Ag. J.A.)

CIVIL APPEAL 110. 31 OF 1J87 

JASIBTIAI p. PATICL c°< COHPliTY LIMIT.JD. . .APPELLANT\ ,-̂B
VERSUS *

J.-'iu'utiAC3UTICAL COMPANY QUOTED., .HfeOBSEHT .; 
(Appeal from the Judgment and “‘Decree of the High 
Court of Tanzania at Dar es Salaam (Kazimoto, J .) 
dated, the 18th day of September, 1986

in
C ivil Case No. 275 of 1983

j u .Kj H.i h t  ojt o r i'iR , J . A  .a

The appellant ia a liraited lia b i l it y  Conpany by the name of 
Jsshbhai P. Patel which had 3U«d the respondent the National 

Pharmaceutical Company Limited for the recovery of the sum 

of Sh3. 320,117/20 being cu;:toms duty, salts tax, other charges 

and interest, which t&e appell'ant had incurred when they cleared 

from the customs tl%3 con.:jf.C'nnent of •ne.Iicine owned by the respondent*

I
The appellant Company is a Clearing and. Forwarding Agent.

The goods, according to P.W,1 Marendra Gajjar were f ir s t  cleared, 

duty free oh per import free entry, No. 380 of 17.5.78. Afterwards 

the Audit election of the Customs Department in their querry No.

77/78 (customs No. 364) raised, this matter of short levies and. the 

Commissioner of Customs in confirming the raid it report about import 

duty, short levy and. sales tax on certain medicines wrote on 8th 

December, 1980 to the Controller and Auditor General about those ~

medicines that are chargeable with duty at ~$0% ad valorem, 
and sales tax at 18%,

This letter lichibit P .4 was clso addressed to seven companies 

including that of the appellant and warned, that should, the clearing 

agents not settle the short "leviuc which amounted to over she, 8 million 

not later than 1st January, 1981 they would run the risk of their agency 

licences Tlj&pg withdrawn.

The:j| | g ;.lant company paid-he sales tax, customs duty on 

30/12/80 as per their enclosed'receipts No. P .55119 and No.P.356121 

plus other charges amounting to shs. 255*073/50, On 1st January,
1981 a d.emand le tter by the appellant was sent to the respondent 
requesting for this amount to be settled. There has been no 

favourable response from the respondent Company who avoided,the

......../2 . '



payment end gave the fo llow ing reasons in th e ir  defence;

"respondent denied that the customs duty safes tcx and any other 

charges were paid, by the p la in t i f f  on its  behalf and/or instructions 

as a l l i e d  in the p la in t. I f  i t  is  proved that the appellant has 

paid then he had no instructions from the p rin cipa l to p3y such 

duty and le v y ” . This is  no doubt a wrong view , the owner o f the goods 

which are ly in g  at the customs does not determine what tsxes he 

should pay, they are imposed upon him by the Government.

The evidence adduced, including the exh ib its tendered 

shows that taxes fo r  various typos o f modicins vary. For example 

the ra te  o f duty fo r  conjex tab le ts  is  given as 30% customs duty 

and 18% sales tax ; castor o i l  BP is  given as 10% customs duty and 

12% sales tax. These rates may be known to the owners and th e ir  

agents or they may not be known, in which cose the duty o f the 

auditors is  to bring to  the atten tion  o f those concerned the 

existance o f such taxes and i t  wars no where suggested that the 

owners and th e ir  agents who did not pay did so d e lib era te ly .

They were merely reminded, to pay to the Customs which had su ffered  

a loss  o f shs. 8 m illion  due to non payment o f correct le vy . (

About the parties  re sp o n s ib ilit ie s  and ob ligations Section 126 

and 127 o f iuast A frican  Customs and Transfer Tax Management Act 

states that any duly authorized, agent who performs any act on 

behalf o f the owner is  deemed as the owner o f goods and is  

held l ia b le  fo r  a l l  payments and acts. S im ilarly  any owner 

o f such goods sha ll be l ia b le  fo r  acts o f such authorized agent.

From the foregoing i t  is  c lea r that both owner and agent are l ia b le  

fo r  non observance o f cuistomo ru les and regu lations.

As Mr. K iajith ia, Counsel fo r  the appellant had 3aid., the issue 

here is  whether the money was paid,. I f  i t  was paid, as indeed 

i t  was, then the question o f reimbursement cones in which is  what 

th is  case is  a l l  about.

Theij^jyjg no issue o f negligence cr coreloasr.can in f i l l i n g  

the Cust^y^prm s wrongly. Because i f  the forms were f i l l e d  

n eg lig en tly  by the agent under i-p o rt free  entry they passed through 

the customs and were approved by the customs and payment was made 

in  that respect. Then the auditors checked the en tries as they 

did w ith  th is  particu la r entry No. 380 o f 17.5.78 and discovered 

the goods should have the taxes paid fo r .



I  am o f the firm  view that the reimbursement o f the money 

paid by the agent should be e ffe c ted  by the p rincipa l who 

is  the respondent rs there has been no negligence on the part 

o f the n:;ent which could have caused any unexpected lo ss .

In fa c t  th is  was no lo s s , merely' ■ anJobligation • the 'part ■*-

o f owney. There are merits in ’ th is 'appea l,
. ■ ' ' S \ .  '- V  : \

As the other Members o f the Court agree th is  appeal is  

allowed and the judgment o f the High Court set aside with costs 

to the appellant in th is  Court and the court below.

DATED at DAR S3 a'sI-.UM th is  30th day o f October, -19&7. .
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A. T-1.;A'. Of'AIl 

JgOTI^jOP JC P8J&.

I  c e r t i fy  that th is  ia a true copy o f the o r ig in a l.

( J .  H . IEOPFE)

KiWIOR DEPUTY HiXIISTIUffl


