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Mr. Yona I'muto Luwonzc W&o 3 ~.titiomcr in the election
. - -
petition Miscelianecus Civil Couse . ¢ of 159 czeinst

Shaba, the ~uccessful cendidate in

I

Mr. Austin Kapere .xdwar
1985 General ilections in the comtestod scet of Mtwara urban
constituency. The second responient in this appeal is the
ittorney General.

Mr. Luwongo's petition w28 dismissed. In this opopeal he has
submitted thet ix, Shaba had coinittes an act of bribery. That is
his only —“rcund of complaint, It was concerned with the donation
of Shs. 2,500/- by lir, Sheba to Mtvara vivls Jecondary S#tocl.

Mr. Shaba had zone to this schocl on 9t larch, 1985 as port of

his duties as a Hember of Parliapcent t~ visit places of educotional
and politiecal interest in his conatitusncy. 'Me school was one of
the party bronches; two other schooly vore also visitcd by him
that day as they were also porty bronches.  Iiv. Shaba addrcssed
this school on the constitutional chon o that DParlianent had passed
the previous yecar and as his vinit ceincided with the sports

presentation day he wos oslred to present w18es to the students
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which he did, The prizes were for sports activities, It was in
evidence that the sports teacher hal ¢ said that the school had
no table tennis tablce for the studcuts to practise on and that
they were forced to #o to other institutionz for th=ir practices,
To this the first respondent responded by promisin. to contribute
towards its purchasc if they coul’ discover the price. The price
was communicated to him in a letter written by the sports tcacher
Malifedha dated 27/4/85 which he the first respondent received
on 3/7/85. The evidence is to the cffect that he was away from
Mtwara for about three months and as soon as he received it he tried
to contact the Headmistress but found the school closed. Op 2/8/85
he managed to talk to the Headpistress about the Table for.table
tennis and his proposed visit concerning that matter but the school
had just opened and the headmistress had some travelling to do
and it was not a eonvenient time then for nis visit. On 20/8/85
first respondent comtacted the schzol asain about his donation and
the headmistress agreed they should meet the following day for the
handing over of the money to the school. Counsel Foagthe appellant
Mry Rweyemamu contended that Mr. Shaba had deliberately timed the
giving of this 8I1f% and thet action converted en otherwise
innocuous act into a corrupt transaction. Ie asked why was mnoney
not paid earlier or sent by chequc as soon as he had received
the letter on 3/7/85. Instead lir, Shapa waited for more than one
and half months until it was electi»n tine before he nade the
presentation, On 21,8,85 first re-penlent went to the school
and gave shs, 2,500/~ to the ncadnistress in the presence of
students who had asseunbled the money wag then honded to the
head girl, one lMiss TFetu, he cereseny took ten minutes and
first respondent left in o hurry, hiee schocl rirls save

evidence of this short cerewony aud one of them »P,'7.3
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Zainabu Rashidi said that first rcespondent told them at that mceting
that he was a Parliamentary candidate and that they should vote

for him, but the other two girls P.W.5 Merry Edesi and PV ,6
Dorothina Philipo merely stated that the short address of first
respondent was restricted to sports developmen P W and P, 6
steted that when the first respondent was bidding the girls farewell
he was heard to say that they would meet again during the election
cempaign, The headmistress, D,W.2, who was present throughout at
that meeting denied having heard Mr, Shaba saying anything about
meeting during election campaign as elleged by P,w.5 and P,W.,6 or
about Mr, Shaba asking the girla to vote for him as alleged Ly P.W.B.

The learned judge reviewed and snalysed the evidence of the -
witnesses at great length, He was satisfied that P,W,3 was a liar
and that P.W.5 and P,W.6 could not have heard the remark allegedly
made by Mr, Shaba as neither D,W,2 the headmistress nor P,W,4 a
teapher who were present throughout the short ceremony of the
money donation had hecard any such rewarks. The judge accepted
P.W.4 and D ,W.2 as witnesses of truth,

As the trial judge had properly evalucted and assessed the
evidence, we are not in a position to say that he was wrong,

The timing of the donation was duc to th: convenience .,r p y 2

the headmistress and it was fortuitous. The trial judge could
descern no improper or-corrupt motive in the whole of Mr, Shaba's
conduct surroundin ' this transaction and sre think tha% he was right,

This is the only ground of appuel urged to nullify
the election of first respondent, We find the allegation of
corruption not proved, We dismiss the appeal, Mo order for
costs will be made in this appecl as the appeal has been conducted

under legel aid,

DATED at DAR ES SALAAM this 7th day of August, 1987,
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