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Versus
TI{TE REPUBLIC P 6 ¢ 00 3 0 06 0 & 0 & & O @ 0 0 O O 0 O 00 06 0 & 0 O O R—:?‘SPOND?I\TT

(Appcal from the Conviction and Sentencce of The
High Court of Tanzania at Mbeya)(A.C. Mrcma, PRIT)
datcd IIth November, 1986

in
Crininal Scgsions Casc No., 64 of 1964

JUDGI'ENT OF TH7T COURT

VUSTAFA, AG. C,J.

The deccased who was brutally stabbed to dcath was the brother
of the two appcllants, AT and 42, AI and A2, togother with their
Tather who dicd while in custoldy, were charged with and conviected
of the murder of the deccascd and they arc appealing against their
gonviction.

The deceascd was at the housc »f his sister in the cvening,
where PWI, another sister of the locoascd was stayinge. At about 8
or 9 o'clock that night AT ani A2, togetheor with thouir late father,
arrived there., AI and A2 wcre arncd with a knifce and stick, and
AT allegedly told the deccascd that he and his companions were
looking for th: deccecascd. Then A2 suddenly stabbed the deccased
with a knife, and rcocated such blows, AI struck tiac deceased with
a stick and thcn stabbed the dceccnsged with a knifc on his right leg
and chest, P¥I saw all this and raiscd an alarm, PV statcd that
she reckoned the Jeccased was stabbed and cut about 7 times. The
deececased fell down, and AL and A2, together with their lateg father,
ran away.

PWI allczed that this hanononed in the veranda of the house,
aad that there was moonlight and visibility was good.

In answer o the al.rm P7/3, thc villag> Chairman camc. Later
thac same night the three assailonts recturncd to the house and after
repcated intcrrosations by PY3 adiittod that they had killed the
deceascd, PYI =zlso heard the cohrafossion, inecluding oast by AL,
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PW2, anothor sister o»f the degeased and the appcllants, in whose
house the deccascd was when he was stabbed and killcé, returncd home
when she hecard the alarm sounded wihile sho was in a acighbour's
house, "While there she stajed that she saw A2 roturning to pick up
tae kmife he had apjparently uscd, A2 allegedly told her that he
and AT and their latc father had boen loosking out for the deceased
and that on that day they had got him. 72 also heerd zll the
three, i.c, AL, A2 and her father confess to having killoed the
decceased before PW3, the village Chairman., However D72 stated that
it was a dark night, although onc could scc.

P73 the village Chairman guestioned AI and A2 tho same night
and eventually both AI and A2 stated that they had beon sent by their
late father to zot and kill the Jeceased because the deceascd was
a thief and had stolen their and their father?!s cattle and property.

According to the medical cvidcnce the cause of dcath of the
decceased was scverg hacmorrhazce. The deccased had cut wounds on
the back, the front, and the abdomen and his poricadiuws had blood
and the pericardial sac and hcart werce cut through and hig aorta
sovered,

AT made an cxtra judicial statencent in which he stated that he
and A2 mct the decccascd in their gister’s house and thet he took
away a knifc from A2, He stated that as the deceascd jumped up
anparently to attack A2, somchow Lo saw that the daccased's stomach
was pliercecd wita a knife.

Both AT and A2 denicd that thay had confessed to have killed
the deceased.

AT tcstificed and stated that he was not at all ianvaelwed in the
killing of the deceasel., o also alleged that he wes drunk that
nlght, A2 also testificd and stoted that he was in no way involved
with the killing of the deccascd., He and AT had baed Crinking from

7.00 p.m, to 9.00 p.m. on thc natecrial night, but A2 wes not drunk.

Mr. Mwakasuingula apocarcd for both AT and A2, L8 regards AL
ho submitted thet as the incident took place at night 29I could
have been mistaken as to the ideatity of the attackers. He pointad
out that P72 contradicted PVI abyut that nisht being brights P2

had said it was dark.
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H owever according to AI in his cextra judicial statcmont, which
he never repudiated or challenod, 2o was with A2 on thc night when
the incident with the deccesed took place, That in itsclf would
confirm the corrcctness of PVI°gs ildentification of Al. As regaras
A2, apart from thc evidence of Dfly the evidence of W2 clearly
established that A2 raturneld to the housce for the knifc., There was
also the cvidence of what A2 said to PW2, PV2's evilconce would
confirm that PWI had corrcctly icdontificd A2 as onc of the attackers
of the deceasced, 4ind since AI himsclf had said in his extra judicial
statement that he was with A2 when they confronted the deceased, that
lends further assurance to P¥I's idontification of AL 2s one of the
attackers.

We are satisfied tnaat the rotracted confessions of AI and A2 1o
PW3 have becn corroborated by the cvidence of PWI and P72, In fact
e are satisficd that the cvidencc of PIL, wihich we accent as sub-
stantially truc, by itsclf wes cnoush to convict tho two apvellants

ATl and A2 of the wmurder of thoe Jcceascd,

Ir. Mwakasun gula, in a last desperate cffort for AI, submitted
that as AT had said that he was Criak on thet night, the Court should
have found that AI was too drunk tH have becen able to form any specific
intent. The trial Court dealt witlh and rcjectad a defence of drunk-
ngss, For our part wc think there was not the slightcst cvidence
thaf AI was so drunk as to be incnnable of forming aa intent,

Mr. Mwakasungsula also subrittcd that the killing could have
arisen from a fisht between tlc docecascd and AT and A2. The cvidence
Lolnted clearly to a doliber=tely lanncd attack on the deceascd by
AT and A2 and this submission is totally devoid of werit.

We dismiss thc appcal of boti AT and A2,

o
0

DATTD at HBIYA this 29th »f April, I987,

Le DUUTAFA
AG. CILT¥ JUSTIST
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