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CORMe MUST R/, oG, Cede 5 i KLiD; Jece &0 OV R, Joo.

CRIVIN'L L273.% ¥0, 24 OF 19856
I, NICOL.U3 KIiViL. T, TS
- TDATN CLOTS LD s leseseseses wFPILOLTS
Versus

THZ REPUBLIC .v.visoosasnaess Ro3P0NDTIT
(ippeal from the conviction and sent--
ence of The 7Zigh Court of Tanzania
at Iringa) (J.... lrasso, J.) dated
7th Lpril, I986

in
Criminal Sessions Case Na, 63 of I982
JUDGT T OF THZ COURT
LKA, Jal,

The two awvpellants I'ICOL .U XLJOVIL. and TDUIF L ICL.I.L were
sentenced to death by the Hizh Court sittinz at Irinca, (Froso, J),
following their conviction for the murder of a man called TRQBILS
LSELiL, a purchzsing clerk for tne Tanganyika Pyrethrum Board,
stationed at'Magoda in Njowbe District., In tae adpcal before us
the first ajjrellant was renreseatcd by !r. iwakasunzula waile the
second appellant was represeatced by ¥r, lwakingwe, v, lwakasungula
agreed to represent the first a -nzllant at very short notice and we
wish to eXpress our appreciation for Fr, lwakasungula's wvalour,

.. Kapinga, learned State Lttorne:, ajsearzd for the respondeny
Renublic,

The sole basis for the a:pcllants? conviction was an cxXfra-
Judicial statemecnt the second cn ollant, Ilelwa, wade to a Justiee
of the Peace, PJI3 3G R LUTO G, This extra-judicial statement
was retracted, =nd Mr, Fwakingwe’s i1zin cowplaint is that i%® should
not have been relied upon to found the convictions because if was
not really corroborated by atuer inaepeandent evidecace., r, FNwaka—
suagula's subission wzs thot, is an; event, his client should not
have been convicted, in view of scetion 33(2) of the Jvidence .Lc¢t,
1967, Section 33 of the Tvidcnce et provides:

(I) When two or more pcersons are beins tried jolntly ,..e and

a2 confession of tuc offencs or offe.ces charged unade br one of those

persans affecting himself and so.c otaer of those persop= “—
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the Lourt mas taks thafy confession into consideration azainst that
obicr Rperson.

(2) Notwithstanding sub-section (I) a conviction of an ageused
person shall not be based solcly o2 a coafecssion by a co-accused,

(3)

On his part 'v, Kapinga, on henalf of the Republic, deglined
to supoort the convigtions., He submitfed that, after 211, the
cxtra judicial stateznont was 2ot a confession buf rathcr an excul-
oetory statement by the secoad ajheliant,

We wish to sa - at tae outset thzt we are unablc Lo uphold the
trial Courtis cecision. #hile ¢ core satisfied thzt the segond
appellant did meke ths stateient, we arc of the considercd view
thzt it does not a»dunt to tho second ajellant gonfessing to
murder, Lt the :20s8t, the sccoad ad elliant agrced to nzrticinati@

(J
[

in the theft of wmoner, but taer 5 no indication for example that
the second angcllant knew thns theft would be in tie form of a
robbery where recaistance would nhave Tto be overcome with violenge
if need be, It would appezr tiet the second appellant zsreed to
particinate in the theft of mone -, nor sz, but tiere is no evidence
that he knew thzt the first zpoellant was armed with a tyre lesver
for the purpose. In the eutra judicizul stehement the sccond aprel-
ant was saying in ceffect vzt e dicd nof »articipate in the mmrder;
S0 he was not confessing to the offonce charged. There was no

confession to relyr on.

For the sakc of armurrent, 1if the second aniellant was confess-—
ing to murder, he retracted tiac coafession at the trial :-nd, as ghe
leerned trial judse aporecicted, such a confession would reguire
corrobQration, The learanecd tri:l judse found such corroborstion
1n 4he following nicces of gircuusstantial evideinge, Zotzils which
were in the extra judicizl statcacats as well zs the an cllantst
evicence in Court znd in so:c czsces testifizd to also by Pid
VEFLNT DCIN . and D43 T.073I.us DS G.. Such pleces of cvidenge
inglude:—~

.C..0/3



I. The fact tia=t the first aypellant was in Magola village
and in the Deceascdis company on the magerial day,

2, The fact t.uzt the sccond anpellant borrowed a bicycle from
P4 and returncd it 2% about IInwm,

3¢ The fact that iporellant I sald he woull steal woncy
intended for the purchise of pyretirus and such mone; was stolen,

e 4, The fact that the a oellant sald he had arranged for DV3

[} ?
the watghman, to star awa’ froa tic office he was surposed 10
suzrd and DV3 did stay awav,

Jith due resnect, whilc it is correct that circunstantial
evidence can provide corroboration, in tic lastant casce we do nQi
hinl gazt the allieged confessian to murdor was caorroborated by

thc circumstances sct out,

de zre of thec view ta:zt there was no weljable evidence
on waleh to convict the two ajppellants. Conseqguently, we allaw fhe

apseal, quasii tiac convictions, a2l set aside the scintence imposed.

If the ajsrellants are ot otierwisce lawfully in cusghody they should
forthwitii be relecesed,

Before we cnd we wish To wcuation two matters, Lor the guidance
of the Courts below. The first ouc ig, in 2 trizl

g m. .
S, & witain trial,
it is the practice to nuwiber witnesscs differeatls frow the nuuber-
ins in the main trial, S> thct in the prescat cese, for cxample,

in the trial within trisl Gol. STIVIT woull be 271, aad notg PJIQ‘

NI 4

CJ

ond the Justice of the Poace would be DI2 and not P13, In the
instant case if tnis procedurc wos followed thera would nat be
the confusion tliere is in ti. record, of 1iviaz P12 fwice cte,
L otrizl within trizl is differcest fram the saln trial‘

The sccoad thing is, accordi.~ to thn record (Paze 2I), the
Justice of the Pcace told tiac sccoxd appeilant tiact Lo, the
o 2 state -
nent of a3 person wha adpitted mis uilt™, This wzs clesrly wrong.
It is not the business of a Jusztic. of the 2cace 4o
confessions, He has to take

Justice of the Fozen, wig ‘2 oorsoyn woy coild take
‘9 -

toke down
Sovrn accuscd persons' statements
even if the 4o not adelt guilt, oHrovided thzt tley zrc voluntary.

It is obvious thzt TTo tell an ccocuscd person toat z Justice of the

)



Peaee only records the statenents of persons who adnmit -uilt would
tand to strengthen claiwms, inecluding unfoundad ones, that extra
Judicial stzteuents were other than voluntarye

D.TZD at L3IV, this 4th day of May, 1987,
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