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j i D s n  tji:t  OF T E  COURT

The two appellants 1TICOL..U-3 ICX70V3L'* and ^D7IF IICL./A were 
sentenced to  dea1*h by the High Court s i t t in g  at Ir inga , (Mroso, J ) ,  
fo l low in g  th e ir  con v ict ion  fo r  the murder o f  a man ca lled  TEQBIAS 
KSEO/*, a purchasing c lerk  fo r  the Tanganyika Pyre thrum Board, 
sta tioned  at Magoda in  Njombe D is t r i c t .  In the appeal before  us 
the f i r s t  appellant was represented by I r .  Lwakasungula while the 
second appellant was represented by ¥ r . Kwakingwe. Mr. Mwakasungula 
agreed to  represent the f i r s t  a -pollant at very short n o t ice  and we 
wish to express our appreciation  fo r  Mr. Mwakasungula*s valour^
~r. Kapinga, learned State Attorney, appeared fo r  the respondent 

Re’oubli c .

The so le  basis  fo r  the a p p e lla n ts ’ con v ict ion  was an ex tra 
ju d i c ia l  statement the second a p -o l la n t ,  Ulelwa, made to a Ju st ice  
o f  the Peace, P./I3 AMBGR LU "OV'CrC. This e x t r a - ju d ic ia l  statement 
was re tra cte d ,  and Mr, Kwakingwe7 s nain. complaint i s  that i$  should 
notl have been r e l i e d  upon to  found the con v ict ion s  because i t  was 
not r e a l ly  corroborated  by other independent evidence. Mr, Mwaka- 
sungula’ s submission was th a t , in  any event, h is  c l ie n t  should not
have been con v icted , in  view o f  s c c t io n  33(2) o f  the Evidence Act,
1967, S ection  33 o f  the Th/idcnce .ct prov ides;

( I )  When two or more persons are being t r ie d  jo in t ly  and
a con fession  o f  tho o ffence  or o f fe r e e s  charged made by one o f  those 
persons a f f e c t in g  him self and some other o f  those p e r s o n



the. Court maj  talcs thal .̂ -conf&seien inrto consideration  against that 
other person .

(2) Notwithstanding su b -section  ( I )  a con v ict ion  o f  an agsused 
person s h a l l  not be based s o le ly  on a con fession  by a co-accused^

( 3 )

On h is part T'r. Zapinga, on behalf o f  the Republic, declined  
to support the co n v ict ion s . He submitted that, a fte r  a l l ,  the 
extra ju d ic ia l  statement was not a confession  buii rather an excu l
patory statement by the second appellant,

•7e wish to sap at the outset that we are unable to uphold the 
t r i a l  Court’ s d e c is io n . .Vhile via are s a t i s f ie d  that the second 
appellant did make the statement, we are o f  the considered view 
that i t  does not amount to the second appellant con fessing  to 
murder. ,;t the most, the second ap e lia n t agreed to p E rtic ip a t jf lg ^  
in  the th e ft  o f  money, but there i s  no in d ica t ion  fo r  example that 
the second appellant knew the th e ft  would be in the form o f  a 
robbery where res is ta n ce  would have to be overcome with v io len ce  
i f  need be. I t  would appear tnat the second appellant agreed to  
p a r t ic ip a te  in  the th e ft  o f  money, per so , but t ,iere i s  no evidence 
that he knew that the f i r s t  appellant was armed with a tyre le v e r  
f o r  the purpose. In the extra ju d ic ia l  statement the second appel

ant was saying in  e f f e c t  that he did not p a r t ic ip a te  in  the mnrdej’ j 
so he was not con fessing  to the o ffence  charged. There was no 
con fession  to r e ly  on.

For the sake o f  argument, i f  the second ap ie l la n t  was co n fe ss 
ing to  murder, he re tra cted  the con fession  at the t r i a l  and, as ‘the 
learned t r i a l  judge appreciated, such a con fession  would requ ire  
corrob ora tion . The learned t r i a l  judge found such corroboration  
In the fo l lo w in g  p ieces  o f  (jirc 'aastantia l ev iden ce , d e ta ils  which 
were in  the extra ju d ic ia l  statements as w ell as the appellants* 
evidence in  Court and in  some eases t e s t i f i e d  to  also  by P.Y4 
V?3F;.HT hG-IK. and D.-/3 TU'JI., j lrIXh'G-.... Such p ieces  o f  evidence 
in c lu d e ; -



1, The fa c t  that the f i r s t  appellant was In llagoda v i l la g e  
and. in  the Decsascdl s company on the m aterial day,

2, The fa c t  tnat the second appellant borrowed a b ic y c le  from 
P’l/4 and returned i t  at about 11 pm,

3, The fa c t  that Appellant I said he would s te a l  money 
intended f o r  the purchase o f  pyrethrum and such money was s to le n ,

•' , 4 # The fa c t  that the appellant said he had arranged fo r  D’73,
the watchman, to stay awa7 from the o f f i c a  he was supposed to  
guard and DvO did stay away*

■Yith due resp ect ;  while i t  i s  correct  that c ircum stantial 
evidence can provide corrob ora tion , in the instant case we do ngt 
think th;.t the a lleged  con fession  to murder was corroborated by 
the circumstances set out*

77e are o f  the view t in t  there was no s e l la b le  evidence 
on which to  conv ict  the two appellants , Consequently4 we allow  the 
appeal, quash the con v ict ion s , and set aside the sentence imposed^ 
I f  the appellants are not otherwise law fu lly  in  cu&ta&y they should 
forthw ith  be re lea sed .

Before we end we wish to mention two m atters, fo r  the guidance 
o f  the Courts below. The f i r s t  one i s ,  in a t r i a l  wit lain t r i a l ,  
i t  i s  the p ra c t ice  to number witnesses d i f f e r e n t ly  from the number «• 
ing in  the main t r i a l .  So that in  the present Cc.se, f o r  example, 
in  the t r i a l  within t r i a l  Ci.pl„ STmVPI: would be ?.7I, and not P7I$| 
and the Justice  o f  the Peace would be P72 and not P'7I3. In the 
instant case i f  th is  procedure was fo llow ed there would not be 
the confusion there i s  in  the record,, o f  having P JI2 twice etc*
L t r i a l  within t r i a l  i s  d i f fe r e n t  from the main t r ia l^

The second tiling i s ,  according to  the record  (Page 21), the 
Justice  o f  the Peace to ld  the second appellant that he, the 
Ju stice  o f  the Peace , v/as ;:a person who could take dov/n' a s ta te  • 
ment o f  a person who admitted his g u i l t ” , This was c le a r ly  wrong. 
I t  i s  not the business o f  a Justice  o f  the Peace to  take down 
c o n fe s s io n s . Ho has to take down accused persons' statements, 
even i f  they do not admit g u i l t , provided that they are voluntary. 
I t  i s  obvious that to t e l l  an accused person that a Justice o f  the

A



Pe.a«e only records the statements o f  persons who ad:'it rcailt would 
tand to- strengthen claim s, inclu d ing  unfounded on-eSj that extra 
ju d i c ia l  statements were other than voluntary*

IXTilD a t  LIB'JY,* th is  4th day o f  May, 1987*

-u, J U3T..'.F~
c : . l  'F JUSTICE

I c e r t i f y  that th is  i s  a true copy o f  the or ig in a l*

(J,H, Msoffe)
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