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RULING

KISANGA, J.des

This matter arisss substantially from a reference to this
Court under r,57(1)(b) of the Court of Appeal Hules. It is a
reference from thc order of a single judge of the court (¥yalali, C,J,)
to the effect that the intended appeal in High Ccurt Civil Case No.
40/82 be marked or deemed withdrawn, TFollowing such order of
withdrawal, Professor lMgongo Fimbo, acting for the applicents, The
Dar es Salaan Ciiy Council, has filed in this Court three notices
of motion, In the first one (Civil Application Wo. 20/87) he is
seeking an extension of timc to malke an applicction to refer the
decision of a single judzc to the full court. In the sccond notice
of motion (Civil Application No. 22/87) he is secking on cxtension
of time to give fresh notice of appeal, and in the third notice
of motion (Civil Application Io. 21/87) heo is scoxing Yo have the
order of the single judge discharged or roverssd. The z2pplications
were set down for hearing before the full court, and for the
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Purpose of thic ruling, only the fipst two applications
are directly relevant,

4t the bezinning of the hearing, Ir. M, Haithatha, counsel for
the respondent, raiscd iwo preliminary objections, first that the
application Ho. 20/87 for the e¢xtension cf time to apply for a
refercnce to the court ocught to be heard by o single jud:c, 2nd
second, that the application Ho. 22/87 for cxtension of time to
give fresh notice of appeeal is incompetent in thot it ought 1o
have been madc to the High Court in the first instance, which it
has not, Upon reflection Mr, Raithatha intimated that hc did not
wish to press the first point in his vreliminary objection, and so

we shall say very little about it,

The power to grant & ieference in civil matters from the
- - 3 . . A

decision of a single judge is conferred by rule 57(1)(b) of

the Court of Appeal Rules, That provision says,
”57.—(1) Where ciiy person is dissatisfied with the
decision of a singie judge ciercisiny the powers
conferrcd by section 58 G of the Constitution he
mey apply informally to the judze at the time
when the decision is siven or by writing to the
Registrar within scven doys after the decision of
the Judge -

(a)lncv-nouaonuc-olvooo
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(b) in eny civil matter, to have any qrdera‘direction
or decision of a single judge varied, discharged
or reversed by the Court.'™.

Had the application been made informally at the time when the order
in question was made or given, the natural course wculd have been
to nake the application to the very jud:e naking the ovder,

Where the application is made only subsequently by writing to the

3 . L S P " 3 &b
pegistrar whether within the specified tiune or after the

specified timc hes expired, however, it secmg that the application
need not necessarily be hecard by a single judge. It may have to

depend on the circunstances of each particular case, It iy true

that under..oeeeeeecess /3
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that under r,55 of the Court of ‘ppeal Ruleg every application
shall be heard by & single judze who, however, ray adjourn the
application for deterninsiion by the full court, But, as
intimated cariier on, the order of a single judse in the

present case was made by the Chicf Justice, and it is the

Chief Justice who se¢t dovm this matter for nearing before the
full court, It nay very well be that he decided to exercise

his discretion from the very outset instead of having to

commence the hearing and then adjourn it for determinaiion by

the full court. Be thet os it may, since as inftimated corlicr,
Mr, Raithatha did not seck to presgs this point in his preliminary
objection, we desire to confine ourselves to these bricf

remarks without deciding on the point; we derfer the decision

to a future date when we shall have heard fuller arguments.

Mr, Raithetha's secend objection was that the application
for the extension of time to rive notice of appecal is incompetent in
as much as that application was not brought Lefore the ligh Court
in the first instonce., His ling of arsument is as follows:
Section 11(1) of the p-ullate Jurisdiction Jdct confers on
the Hiegh Court the power to extend time for giving notice of appeal.
The relevant part of that provision readsg-

"11,-(1) Bubject to sub-scction (2), the jiih Cou;t...

ves veo ...3y extend the tinme for ziving notice of

intention to apcal from o judscument of the irh Courteess
L]

wesecsasacensoess
Sub=-section (2) is not rclevent to the fnets of the present caose.
Then r,8 of the Couct of inveal Hules confers on this Cowrt a
similar power as that conferred on the Hich Court by scction

11(1) of the Appellats Juvisdiction sct. That rule says:e-

y
-

"8, The Court may Ior suflicicnt reoson cxtend the time
linited by vhese aics or by ony declsion of the Court

or of the 7iish Court for the doing of any act authorized

or requived Ly these Hules, whether before or after the
cxpiration of that %ime end whether before or after the doing
of the act, and uny recference in these Bules to any such

time shall be construcd as reference to that time as 80
gxtended, ',

o
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It is to be noted thot the time limit for giving notice of appeal
is set oul in r, 76, so that r. & empowecrs this Court to extend that

time for sufficient rcason., Then v,44 says that wherc a person has the

option whether to apply to the Hish Court or to this Court, he shall
first apecly to the High Court. Thus lir. Haithatha maintained that
while the applicant Council had both options open to it, it did

not go to the Hizh Court firsts it chose to cowc straisht ' to this
Court, mis, he concluded, oftunled r.44 :nd counsequently

rendered the applicotion inconpeient.

r~«

Profcassor Timbo i reply took the view tuat r.44 wos not

applicatlc lere, He strenuously contended that that rule applies only
to cases falling under secction 5(1){c) of the Appellate Jurisdiction
Aet winich mekes provision Jow oprenl o this Court, in certain

cases, with the leave of tais Court cr the High Court, Dut since

the application here was not for leave to appeal, he contendcd, r.44
could not be held szzainst hing he could chooze, 28 he did, to come

to this Court before -;oins to the Hirh Court first,

We have ziven carefvl tshousht to Professor Fimbo's subnmission
but with duc respcct we cannot zrrec with him, The gravamen of his
subnission is that r.44 should be construed narrowly and restrictively

g0 as to mean that it applics only to avpplications for leave to appeal

' !

to the Court of inmpeal and net to ary other applications, Ve can find

no justification for constrring the rule so narrowly, 'whe relevant

f ~

pars of that rule reads

to the

"A4, Whenever application may be
first instance

Court or to the Iligh Court, it o
be rede o The Tizh Coultesessosassscoes!!

phe word #application" is nov gua lified, 711 our view, reading the
rule as it stends, it nakes ool sense, and there is no apparent

reason why it chouvld be construed restrictively as subnitted by

Profescor Fimbo., If it were intended to give the rulc such a

restricted meaning, then it was only too casy for the framer

=
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simply
that ruls to say so L by providing that, "Whenever application

for leave to appeal to the Court may be made either to the Court or
to the Hizh Court..ecesesesse’" In the absence of ony such quelification
of the word "apnlicetion® we can find no basis for the view that that

word only means application for leave to appeal to the Court of Appeal.

In yet another dimension  Professor Fiwbo took the view that
r, 44 aporlics only where the option whether to come to the Court
of Appeal or to go to the Iigh Court is specifically conferred by
the Appellate Jurisdiction Act, Thus accerdins to hin r.,44 applies
only tc cases coming under scetion 5 (1) (¢) of the ippellate
Jurisdiction 4ct because it is het provision alonc which coufers

concurrent jurisdiction on the SCourt of .ippeel ond the High Court

to do sonethingg no other provision of the Act does that, Turning

to section $#1(1) of the Act which, as we have seen, confers on

the Hizh Court the power to cxtend the time for giving notice of appeal,
and r,8 of the Court of ippcal Hules which confers the same power

on the Court of Lppecal, he contended that r.44 did not apply

here because the conourrency of powers was not wholly conferired on both
courts by the Appellate Jurisdiction fLets that is to say the power

of the High Court was confcrred by the Act while that of the Court

of Appeal wos conferred only by the Rules,

We could not quite appreciate this arrument, On perusinz the
Appellatc Jurisdiction sct we can find nothing in it to sug cst that
r.44 applics only where the concurrent jurisdiction is waolly
conferred on both courts by the Act itself, The Jistinction which
Professor Fimbo secks to draw here appears somewhat unrealistic,

The Court of Appeal Rules which were made under section 12 of tne

Appellate Jurlsdiction Act are meant to facilitate the proper and smooth

adninistration of that fAct, and to that extent they are decmed to be

part and parcel of the mother isct., Viewed in that light it seems

that Telddesesseenoeess/6



that r.44 applics irrcsvoctivs of whether the concurrent jurisdiction
on both courts wac comive cd wholiy by the iAct itsclf or partly by
the .ot and partly by the Rules, On the feocts of the present case

we are prepared to hold that r.44 applizs cven if the concurrent
power to extend the fime o -i.e notice of appcal was conferred

not by the ip-ellate Jurisdiction .ct itseif but partly by

that Act i.e. scction 11(1) for the High Court cnd partly by the
Rules i.¢, r,8 for the Court of Appeal,

But even if it were to be conceded thot r,44 apolies only where
the concurrent jurisdicticn on hoth courts iz conferred vy the Appellate
Jurisdiction let itsclf, vurofessor Finbo's arpumeni crumblcs down when
one exanines the provisions of section 4(2) of thot .ct. The sub-
section reads:~

"(2)For all purposce of and incidental to the hcoring
and dsterninetion of any appeal in the cxercise of the
Jurizdiction conferred upon it by this Act, thce Court of
“ —appeal shall,_ in addition to.any other power, nuthority
. and jurisdiction conferred by this Act, have the power,
authority and jurisdiction vested in the Court from which
the appeal iz broushit,.",
This sub-secction confcrs on the Court of ippeal very wide powers on
appcal, Under the provision the Court of Lppeal has, not only the
powers which are conferred on 1t by the .ct, but also thosc powers
which are vested in the court fror which the a»pmeal emanates i,e, the
High Court in this casc., .nd, os has been shown, anon: the powers

conferred on the

.

ich Court by section 11(1) of the ict is that of
extending the tiuc for siviar notice of appesl, In thosc circumstances
one can rightly say “hoit st buc ish Court and the Court of ippeal
have concurrent jurisdictior wmler the .ppellate Jurisdictiion Act itself
to extend the *time for zivin nooice ol zoyoeal,  Thot is e say

the Hign Cour’s hoo Shat uooor under section 11(1) of the .ct and

the Court of Appeal has it under section 4(2) of the ict, Therefore,

in accordance with Trofessor Fimbo's line of arcument r,44 should apply.

We Nave 80Cssseeanness/T



We have made it quite plain that we cannot accept Professor
Finbo's subnissions on the natter under review., We can {ind nothing
in the 4ppellatc Jurisdiction .ct or in the Court of Appeal Rules,
which were made under thet .ct, confining che operation of r,44 to
applications for lecave to awppecel only, or to cases in which the
concurrent power to entertain the application iz conferred on both
courts by the Acts itself.v Ve are of the settled view that where an
intending applicant has the oiion whether to apply to the Court of
Lppcal or to the Hizh Court, r, aprlies in which case he hos to nmake
the application to the Iigh Court first, That rule applies whether
such concurrent jurisdiction to cntertoin ﬂhe application is

conferrcd by the Apncilcte Jurisdiction Act itself or partly by

the ict and partly by the Court of Appeal Yyles,

In the event, we sustain Mr. Raithatha's preliminary objection to
Civil Applicotion Mo, 22/87 and dismiss that application as being
incompetent, The respondcnt to that application is to heve his costs.

|2
-

Now the position in this ~s%icr is thiss: Application No,22/87
stands dismissed following (%, Bazithatha'ls successful objection to
it, The reuaining two aprviications cre still before us; fpvlication
No, 21/87 having not becn objected to, and Mr, Raithatha having
decided not to press his objcction to Application Wo. 20/87.

DATED at DAR IS Sil..If this 25th day of February, 19288,

L. M, MeK3E
JUSTICE OF APPEAL

R. H. EISANGA
JUSTICE OF APFEAL
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JUSTICE OF AP.IA
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