IN TCE COURT OF Ar2lil OF Lilishilh
£ ARUSTA

(CORAN: KISANGA, J.A.; MADIANT o Jel., And MPALILA, J.A.)

CIVIL APPEAL i:C. 3 OF 1980

BEZTWEEHN
PEITR KARATE & % 48 OTLERS. .« + "+~ o APPOILLANTS
AND
1. TOB ADTTORGEY GATERAL ] ,
2. AGIILIPI AILZIIXKC KIADC . o o R PCEIRITS

3. KIJIJI C.IA URORI
4. NARUHU RURML CO-OPZRATIVE S0CIZEY LIMITE

(Appeal from the, decision of the
High Court of Tanzania at Arusha)

(Chua, J.)
dated the 31st day of July, 1987

in

Civil Case Jo. 84 of 1977

————— e

JUDGH T O Bi'5 COURT

KISLHGCA; Goliat

In 1966 one Dr, Phoneas borroweQ_ money from the Land Paniz of
iangaﬂyllm on th e_streng’ch of the security of his farm held under
. tne__ Right of Occupancy Registration Ho. L.0. 23342 C.T. I'.P. 405 and
. E.P.661. Apparently he 'b_orrowed, on the amme socurity, further
nonies from the Ottoman Ba‘nl-: }-rhiqh leld a second mortgage on the
fam. " He later absconded and did not redéem the farm. Whereupon
¥/S Ottomen Bank advertised for the sa.le' of the fam, and the
Harum Manushi Co—operative Socievy Ltd. secured the bid. On
“l:he"_ ,evidence the agreement for the sale of the ferm was concluded
bet;reen the N‘a.rumu Memushi Co—operotive Society Ltd. and the Hotional
D velopment en8 Credit fgency. The appellants claim that the liarumu
Mamushi Co—operative Societ& Ltd, wae uncble to pay the cobi due to

~finencieal constra:.nts, :so thuet by a lembers' Resolution ot a mceting
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"bh.o Socicty authorized any of its able and willing memborg vQ Liquis~le
the debt 2ad teke the famm, The copellants claimed thoat pursvant to
shat resolution they assumed the rcqunsibili'ty of paying tue cdcbt

md at the same timo the Tangehis Rurel Development Bank, tue
s{i;;:éétsor of the etionod Development and Credit figency and which
ho:r{:jei_z‘;q.ftef shzll be referred to siiply as the Benl, hahded over

e

po‘é_se;;ion of the farm to them. The eppellants finished paying off
“the debt and demanded to have the title to the farm transferred to
them but m veine. Oa the contx“a:ry the thon Areca Commissioner for
mi District in Kilimenjaro Region, representing the Government,
ga.vé ‘bh'o.fa.rm to Urori Villege, the third respondent, of which the
second resx;_on'dent was the Chaimmnn. It ‘ﬁ&s further alleged that
a.ft.'er "’the LArea Comuissioner hed thus given out the farm, the second
respondent ‘and his follow vil.egers noved on to the farm, pusghed
out the apvellanis and commiticd ‘aresimss there by using the crops
grougl;by the appellents and bringing onto the land send and stones
‘fof bulldlng purposess |

Thus the a.i)pellonts filed a suit zgainst thc; JsTen Cd:missioner,
thg Uréri Village and its Chairmen asking for the followirg reaediess

(a) 4 declaration that ther, the oppellanis, were in law
- and/ or equity eniiiled to the fam in question;

('b) L decleration’that the actions of the fLrea Comaissioner,
the Urori Villege and its Chairmon were illegels
(c) . bn injunction against tho ‘Area Comaissioncr, ihe Urori
) Villoge and its Cheirmen or .their Agonts restraining
them from interferring with the appellants! pecceful
" occupation of the said formg

(d) Domages 3

(_e) Costs and

(1’) Lny other reliefs.

no.onn/_}
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1y Procead

In terms of seciion O of the

5 oarlr gave ito connent to be  sueds

'by het Ho. 40 of 1974, the Govoii
accordingly the Attorney Generzl wa.. nGe a verty in cubotitetion For
the Area Comaiscioner and beeame the Jlirst delecudant, wiile the

" Chzirman i’o:é Urori Village was the Lecond dei‘endén'i; aal. Uroxri

Villege itself was the 3rd deenceat. The Tigh Court dimnissed the

a'opéllan’-:s' guit with cocts. It tien went on to declare the Tamrm

X

o be the proﬁerty of Narumu Co—operaiive Society Limited, as
presently constituted, for the benefit of the four original members

of that Societly, the said original members being Urori, ’l’ella? Mulama
and Useri Villages. It is from that decision that this appeal is
preferred.

Before the heaz;iﬁg of the appeal stla;‘t;ed.the fourth respondent,
Nerwm. Rural Co—operative Society Limited, applied to be joined as a
co—respondent on the ground that it had an interest in the maiter and
what it was likely 4o be affeciel by the outcome of the appeal., As
there was no objection raised, and as the ground acdvanced ceecmed
plausible, the application was accordingly granted. At <tlie hearing
of ﬁe a.ppeé.l the appellants were represenied by Professor G. I, Fimbo
and Mr. J, C. D'Souza, HNr., Mono, Senic'or State Attorney, appearcd
for ..the first respondent, while Mr, 3, 3. Ng'maryo and lir, Mraua

appeared for the second, third aic fourth respondonta.

At the commencement of the +trial before the High Court four issues
had been framed for determination. Those veres

(1) Are the plaintiffs envitled to the ownership of the
farm in dispute?

" (2) Were the actions of whe dofendanic in taking woszession
of the farm illegzal?

(3) Are the plaintiffs enliiled to an order of injuanction
and damages?

(4) To what other reliefs ~re the parties entitled?

. eveos/d
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e losymed 4rial judge ansuencd izoues 1, 3 and 4 in the negabive.

~
Iy

Te answered issue o. 2 in the pitimastive by finding egeingt whe drea

poudent had been substituied, and

Comaicrnioner £or whoa the firgt re
alsoc againot tho 2nd and 3rd respontents, In $his appeal cownsel for

the appellanis have filed a total of iwelve grounds of appeal, ALl of

+hem are essentially centered oa the first ground which allegeo that:

"(1) Te trial courd, having held that the aciions of
. the defendants was:(sic.) high~handed and
unlawful, erred in law in not ordering
Reposecssion of {he famm by the apnellaontis |
and. damages in {heir favour for trespass.”.

The gravemcn of the complaint as we see it is that the learned
trial jlﬁ:ge havmg found that the Arca Commissibner, the Urori villagers .
and.tli;air obalman were' to blame he errced in not maling an a.ward-against-
“heme | |

We have to state at once that the ju@gment of the lower court is
open to critvicism on .a muwber of poinis, Counscel for both sides submitied,
ll(_;h"cly in our view, that the agreement between the Bank and the Harumu
I:fzmuéhi Co-_-operative Society Limited for the sale of the farm in question
vas in law inoperative because it lacized the necessary opproval by the
Dircétor of La.nd.\Dcvelopmen”c Services in terms of Regulation 3 of the
194& L;qd Regulations made under Cap», 113 of the laws. Following such '
inbc;p'erdtivo agrcpmeil”c, tho property or the title in the famm did aot
p;?..'ss to the intended buyer; i+ contiinued to be held by the Ba;ﬂ:.
ihe lecarned trial judge therefore clearly erred when he ﬁeclarod the
Tarm to be the property of the MNaruvsu Co-operative Society as prosently
constituted because nothing in law hod hajpencd in the first iastonce

_to d;ivest ownership of or the property in that farm from Dr. Phoneas,
its regisiered owner, or the Bank wiich hekd the title under the
mortgagg arrangements  In other words before the learncd judgo
could validly say that the iﬁropcrty in the fam was vestcd in someonc

_ouner than Dr. Phoneas, the registcred owner, or tie Bank which held

evavs/S
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$ac title unler ¢ mortgage arTongelunt, 1t wos neceosary O OW
3 - oatod 13 c o Ny
it the —roperty in thet frrm woo vo longer vestod in, o Ladd Ny

~ 3 . IR

civher of thesc dwo. That, howover, vz nod done ahd tlorcfore the

het the fam was she sacperty of the Narsm Co-ojerative

Socicyy was comploiely witlout ang lespl Dbasis,

Coungel for both.sidus adlzosced vs at great length on whevher

or 0% "Na.m.m_z Co-é;%c:rative Society as rwesently consiiituted" which
wé.é ﬁ;;rpoﬁ;édly declared to be the owier of -:thc farm in quesiion, was
the S\mceti;sor of %he Narum Meaushi Co-onerative Socicty Limitved which
had entered_ into agreenent with the Bank for the sale of tic farm.
However, not a sared of evidence was adduced that I‘Ie:.mmu Co~ouerative
Socicty;/as' proslon't'ly constituted was the successor of Namuau Hanushi
Co—operative Society Limitcds Indced therc is evidence that in 1973
tho Narwmu Henushi Co—operative Society Limited split into two Sociciics,
n:.raely; Kibosho Manushi Co-opera‘l;ivq Socicty and Narumu ilachamec
Co-—opera’;iv‘e' Society, but there is ;’107 ovidence whatever of any
distribution of asscts and lisbilities botwoen the splin"i;e:c scocicticse

. But the zﬁore important consideration is "ch;,‘c once ihe agreenent foi‘ Tae )

-

sale of the farm was inoperative, then the question of succescion in-~cs—

=y

ar-as it relates %o the farm iz irrclevant, becouso since Noervmm
‘:I-Ia'lus‘.li Co—~operative Society Limited had acqu.ircd no legel 'i;i'l;lc' or
interest undeor the agrecment then eny successor of tho Narmuu lanuchi
Co—opora_.tivb Society Limited camtot clain succession <o 'bﬁo_fan;l to which
tLe Socict‘_y had no lega.i clain, I% gseemg »lain to us that the fact that
Heruou Manushi Co—operative Socictiy Linited hod acquired no lcga‘]7 intecrest
uncer the egrocamnt, cffectively Cesiroys or undercuie cny erguments on

ke issue of succossion to its assoic and licbilitics as for as the fem

wao concerncd,

; venn/6
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Agoin, Harvaw Co—opuvaiive nocloty oo

not el & UArey Uo T T Coumt b @y i enlonae
smocoedingr, new io it moentione ipalown i who _roceends Indeed

'

Tl e nimmosee 13 for dhe Touaril:

reguondent, Haruwmw Rurel Co—oin ve nocicty Dindtved, wh:ielr wmedn wan never
o party o une procuedius ol cnd wo not A nFwoaere in
%ho vwocecdings, It was tlercfore wrong in primci.le for dhe learnod

trial judge to purvori in his julgeacni o grant relied $o woaconc who

£)

wag never & yarvy o the suit and who erefore ho souzhy eny cueh

The next point for congidercavion ig: The leamed julgo having
fomd that tho Area Comaicsioner aad whe 2nd and 3rd respondents werc

1 KX L

blaneworthy, then why &id he not wrocced to award againgt whon and to

grant the relief or reliefs vrey Drothe eppellants? is quention

~riges dircetly from thc loerned tricl judge's cngwer to iscsue Jo, 2
which as noted before was froned oo Follows: "Were thoe actions cf wlie

dofendants in velking possession of the fam illegal?"  In dealing with

chet issue the loarnoed judge criticigzed tho Arce Comaigsioncr for taliing

.

2 short cut, as it were, to a complax legal disyute by giving the fam

40 Urori Village in complete disrognid for the 1cgal righee of tie
“her persons heving interest in the natter, The crux of his criticimm
is contained in the following passesc arxitracted from his judsucnt:

"A guiv in court would ave boen an onproncioto methiod

of resolving the conflict bomc»n $iae interested partics -
i.c. the bank, the graer of 50 end the i‘o;.no;‘;i:o.»mcrs

of the co~operative chub;- After = court decizion
inplenentoation would leve heon cosy, Unfortwiaiely
hrea Commicsioner ordeved that the fora be hended ove

{0 Urori Village. Whotevor uupomor orders he nay

have had the setion of 4he Arco Comuissioner wag high-~
hapded ond unlawvful. It was not right o 2mad over the
fam to Urori Village while orig 1na11y four villagurs
through wheir co—ojerative gocietly had L.r-rooﬂ o MMy it.
The group of 50 persoar toc hd %o be told wint »ishis if
any they had and ti;.’iis could liwve been dona by a condetent
court of law in the chsunce of gn agrecacit between
parties. Issuc lig., 2 is 3

)
o

o

eeed/T
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Mr., Hono #id not cross-arucnl agniust the triel judge's Tinding

4

.

e action off the Arcea Corv i
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Aoner won Mgh=landed ool Wil

20 Lo sought, with the leowve of

- . .o -1
Zowover, ot tho lenving ol the o, sho

ke

’

Court, to ottack thut finding altiovgh in the oad e concoded “hat ho

T Ry
10T L2l LvadCit,

rcally had no velid ground
Alshough the triel judge founl. the first, sccond and waird

s

4
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regpoundents té be blameworthy, he declisted to malke any award cgains
thém and to great rolief to the arpollints for two reamons: First there
wag no :lz\.wi’ul resolution of the Norvmua Maonushi Co—operative Socicty
Linited whereby the appellantis clain te have taken over tiie agrecnent
__of sale of the farmj and sccondly the arpellants’ clain woz based
on fraud m@misrep?osqntation. Conx:ogp.,cntiy, tho learned juige found
that the appellants had acquired woscession of the farm illegelly anci
hence they were not entitled to <iic zeliefs osought. With due reopecet
$o the learned judge, however, thig inding comnot be supporscd on the
evidencc, On the question of a resolution, P.W.1 Leon Atiumoni Nunishi,
the then Chaimil of the ilarau Hersii Co~oporative Seeietvy Linited,
vestifiod that a Menbox;s’ Mecting of the dociety wos cclled which osed
such a -rcsolu".;ion. Iic himscld c,t'ta;;'\(‘_cd the neoting. Mis wos Zully

) .

supported by ihe evidence of P.W.2, ¥ae then Sceretery of the Socicty,
who ‘duly atiendod such nmecting. It wos further supperied by P/.if.4, the
Bank official who said thet whon he wrg aaking @ follow up on the
repayoent of the nortgage insvnlacnte of the farn in quesvion, Z.W.1

and P.W.2 informed hin that the Society wos having loan repaymoentd
probleas with its meambers and that the Joctety -had passed o rezolution

vherceby any meabors who were able rnd willing to repay the noritgage

debt could do so and take over the form, Po¥Wel and P.W.2 shiowed hin

the said resolution which was nmorled Ho. 25 in the record of the minutos.

.
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The wrio sools the i Wt hleie uns 1o prool oxX suct

lawPul rosoliiion of e Doeicis hessuse PuiW.1 and Foi.2 &id nou produce

i% in covideace, e furtihoer duol wie viow P, anl P.ii.2 hotlr of

e

wion controlled whe Bocicly ~ad wio uore iny.resvaed 4n having the fam,

acy hovo misled P.W.4 indo belioving it there wag such o regolution of

cals .

tho Society. With duc roonect, howovers the leammed trial judge
aisdirecicd hinmsolf on the evidence., First, although adaiitedly

P,W.1 ané P.W.2 werc in control of the Society in that they were

Chaoirman and iecretary, respectively, there was no ovidence ot P.W.l

wae interecsted in cequiring ihe Lo, e was not one of the plaintivis and
was not shown to ave had ony intercst at any stege in acquiring the farn.,
T;ci‘cfore, the view that P.W.1, ccuing in concert with [#W,.2 aay Lavo
aisdirected P.W.4 25 to the cxigtcnce of the Sociciyl!s resolutions on

whe matter was not justificed becausce en the ovidence P.W.1 had e cousc to
do ©o,

Secondly, P.W.2 testificd thatsometine in 1976 the Police togetlier
with an officor from the District Co~onerative Office scized Fron hin all
e docunents wiich he hod in comeciion with the farmm. Yoze documenis
were never returned, and in 1976 ho received a lottor (oiibit P.2) fron

the Regional Office aeying thot the docwaants got losts Thwnt is wlyy,

D

Le said, he could not produce at ihe trial any dccumants in comacction
with the farmm. That ovidence stood wnchallenged. Yot the learncd triel
Judge made no rofercince to it when he oriticizod P.W.1 cad P.W.2 Tor not
sroducing ainuto Mo, 25 as conteined in the reodrd of tlic minutcs which

noy very well have boen lost along witli the other docunents, Hed Lic dono
50, ond had e pronerly directed nhimscl? as 4o P.W.1's sogivion im relaticn
to the suit, he could not havo rejeeted the appellants' clain as to the
cizigtonce of the Socicty's resoluvion pernitting any of its able and willing

neabers to take over the farn upon

7ing the outstending morigege instolucnic,

veiens/9



Bqually wrtenable is the irinl judgsels Tinding ot ue aopellante!

N

claim wac based oa Freudld anl

MGEITELeR.  One ol c oroands for

sueh finding was uwiet scace of he

-

jere nlowii o e Tictulvious

Deraons. LU el o water becoure out of Whe 42 nlainiills

only about five persons were s

[ JNR TS -
00 LAY €VeL.
.

if thoge five were o be emclutad, Uhere was £till to be aumwered ihe clain

of the remaining »laintiffec, over Toxir of them, whose identvituy waz not

diaputed, Dut what is even more in-ortoat is that the respondents in (reir

L

written atatement of defence 1’ clzaxly stated that paragrom: one of the Mlaind

wiaich ligted 49 »nersons as e plal

ilfs, was not denied. So vl if i
was seriously intenced to chellernge the identidy of any of the plaintiffs,
thig would have been donc at the coiliest opporvunity when Filing th

writiten sitetencat of defence and whe ovher side might have taken stvens

©o put the Amat'(:ers rights, Since iV is srite law that vie varties o a suil
are bound by tlweir pleadings, it secnz that the respondents could not validl::

be heard to digpute, at the hearing, the ideatidy of somc of ihe plaintig’s,

a matver which they had clearly aduitied in their written stoteaent of defence.

It ig drue that-out of the 45 zlaintiffs only one of ithen (P.W.2)

Qearing ol this anpeal counsel Tox the

S

i

©

gave evidence, aac at
reupondents toolt it up as a ground ol conplaint, However, we can find
no neritv in the complaint. Ag contended by counsel for the other side,

sis suit was not in the rnature o & menresentative suiv. It wag o suit

wihere 2ll the complainants were »1ointiffe suing in-iheir ogn nomes., The
nain issue in the suit was thet of posuession whiere ithe plain’i;iffs/appellan'bs
claimed that they were in lawful posseszion of the fom and that the

respondents wrongfully pushed then ouvt of there. The appellants were

further asserting that they were in comaon posscsgion of the Torxm.

VAo
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van oy, Giere
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was in fcv ouliex

RIS LI T I
vetabhlich zucli ¢

c~11 Lic co—apncllantg on thoy izitic.

et Pl ond FLUL2 Rod netive

e trial ju Teok T

w0 comiit acts of nicrepreseniovionn becouse bowl i1 convrolled

the Society ant were intorested in oocuiring the Teim. Doy oo siloved

‘.

earlier, P.W.1'c wogition was quite nouiral in that he was not a
plaintif? nor was lic shown to howe angr interest at any sioge in acquir

the fam,., e thercfore had no couse o gang up with P.W.2 <o comaid

ccts of fraud and nigrepresentations in order to induce tlhe male of

the farm by the Bank o the plainivifis,

The trizl judge found {reuvd also in that the apnellants did not

R

refunc the money anounting to shs. 27,260/: which the Societl; had paid

o
[

vo the Benk before the taking over ol the norigege debi ]

cad 2lso beceuse in his view the appellants in fact used net weir owa

1

ing

e appellantsa,

noney but the Society's ironey, c.g. noiey realized from e sele ol the

Society's asszets, to liquidadte the brlonce of the mortgage debi, These

argumeciantg, nowever, heve litile or no bearing to the issve ot land.

IT the Society had made cdvance peyment of shs, 27,260/= for {he farn

W

before negotiating with the appcllante the take—over of the morigage

o .
v,

s o demand a refuad oX that sua,

debs, then it was open vo the Socic

But therc is no evidence that the cppellents were ever aslied to make a

A an
pacrnbipids

and they refused to do so. In ony casc that wos clearly a natler hebween

+£9

Witk the respondents. That answers ccually the contention tlat the

siie Society and the appellants ouly and it had nothing whttsoever te do

appellants used the Socicty's assets to liguidate the aortoaze debvy that

wag a natter betwoen the appellants and +he owner of such anseys, +

respondonts were not shown to be the ovuors of those amsets,

evvoa/11
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el Tor the resryonienvs contonCouc

At e heering of whe o

shat PJW.2 wsed s Jocivion oo siary 0of Uic Bocicyl vo WOkl DL 1UC
E—) o ‘ e P I B T T S

and ooninet the nvorout of U ol wieleul w PR s kR THS BT IS PN RCRv g9
Tint no eridence e oLocoort Wl elicgivien,  Oaile

evidence zll tho Sraasncuiocns rols

.2 .,l;-c,l“,au were Cone

ceut wy

2lweys been that fraud log vo be

The a)nproach in our courys
estublished on somciiiing morc tlmn o nere balance of probobilivies,

although not beyond a rensonable doubb, Sce, for instmce, tle decision

of the Gourt of Apneal for Lostern Alvice in the cnse of R.G. Patel v, L,

okanii whe instent caue, ©
loar.md 1 '“1L,1 julge did not dircet inseclf om to the stondord of proof

o )

required, wor is it apparent thot e nd thet question in nind, Yo

e

.0

ctent of such onission he clear

igsue we arz cervain that he would Lot Love Tound Jroud proved Goo w

reqguired stencCard. Indced Lo end nie
on a mere belance of probabilitico.

By way of an alternative pipineny, comnsel for the reupondents

T othe eppellanis as a g

suomitied 1w odid not in foet ciist, Bl
eund that P.W.2 being a sccreinry ol the Socioty was at all vines

acting for and on bolnlf of e Lociety, Thore can be no cubsitance

P

in this contvention. Ghere woas annle ovidarce vint a group of 5C

2cople came into existence fer the sose of voking over Uiwe farii,

Indeed the resvondeats! own wivnesn. (D.9.4) confirmed +hat ho wos one

B

of the groun and worked with the sroun Tor four yenrs after wiich he

N

quitited leaving the rest of Ui sveapr tooceontinue with the runnding

of the farnr., Agaittedly, tlhe o

in undertoliing to wake ovesr

the morigagce bt did not de we wlertook

LoaiewW agrecenents ol

to repay the morigoge dobt univy; Ve urne noie of the Society and wnder

. .o /12

ore wag no ovidonce ox fraud even



% )

-3

cozeenent concluded volireen Ul Seciesyr oad the Beniz,  Dut v

i cle~r on e ovicence thet vhe Jocicyy Anni/ NCG 1ug PLEiys D

I N . s e At eyvan o)
obli niions under i agrocacnt to the appcllopis. W LOCLIYY auntCrlihcd

vhe Bonlt to trengler.the farn :ellanto uson the latier liquidatding

dcht,

I4 is true that the Govermaent did give e whe ajpellouds
ol oo

asoistonce in the Torm of noncy ond materials for the covelopnentd
~ lowd .

£ the farn, bui the covidence is L,. ~nd. clear what ocuch ~poigionece
5 4a) I HECR - 3 -+ s Ve et - - ro o J-j.\ nOCi""*"
was gpecifically given o tlie group oX DU G 970 vC Wl o STV .

s R, LU R | 3
Tiis wos clearly brought oul in ihe cvidence of ihc-reosponcants’ own
witness (D.W.4) who testified vhot the digiuse relating {o who Jarm

in question came up beforo the Digirict Excoutive Comnittee of the

Par%y of whicl lic was @ nember and the Comiitice dircciced, inter alia,

Ty A . . ()
v.a L
"(4) 3he groun of 50 ncoule to be refunded what Uiy
' sed paid the banli. But waat they shiovlcd be
refunded siovla be ninus guvemapend oouiniaico
wiich “hoy hed beua given.
I ro:.zembor the group of 50 had been given 50, OCO/— for
g keeping and 10,000/= fox furrow coanstiruciion. Also
’uhc cost of nat CI‘lCllS gold YWy thie group of 50 choulid be
decucied.'",
12
a3

thig would giwe 1w plain thot 2,9.2 and his. co-appellants were ncnaging
ond rwmning the fern for and on their own behnlf and not, os coungel

clains, on behalf of the Scciety.

In the light of the foregoing, therefore, there is ne bagis Tor the
irial judge's fincding thet the oqcup&‘tion of the fam by tle opiellents
was illegcl by rexson of f:':.ud and nisrepresentation, Dot vlie gquestion
otill reacins: Waat precise interwct ¢id the appellants hove in the fnrn,
ongywny?  Counscl Tor wiic aprell-ats rishily conceded thot the agrecnent
between the o

coellonts ond the Zoalk o wromofor the forn to tho arrellantn

v oprellanss liquideted the wor

e debt vas cquelly inojerative

i lew by renson of acn—colr licnce with regulation 3 of the 1948 Lond



Regulaiions. Suvct ino, cotent, thowelore, Tid ol

1 ~

..t TR .o - . SR P B T PSS B Sty Yo B IR St
shae sitle of e T to e ol elions, sad so the legnl Titiio e G

Fors moocined in Tie hondo oX e Dot wiich Lold 1t wader Ui morinnge
cerrongoaent, while the o ellonts ucrely nequired [osiezcion of il ¢ fom.

q v ooty =

4t iz _ertineat o sircer hore, Uoull, Wt cliough tac ogroe.

v uno ths

inorcrativo, it wes not inrslid for 11 jue ogon. (It weg vilid o the
S I .
exvent of coaferring lnwful [ozpescion on whe appolianto, +is is in

i

line with our recent decision in 4he enme of Hitin Colfec Boistce Lid, ond

2

4 others v, United Ingineering No;_ Ld, ond Anotlicr. Civil Aprenl

Yo, 15 of 1630 (Unrojoried). Ta it b orgo the facts were giniler
to thosc of the regent coce. It woz bLeld it an agrecacnt to goll
laad weg ino: erndive ond of no offcet in terms of Reguletion 3(1) of
Lond Regulations 1948, _Howcvcr, T reslondents wiio hod been (vt in
L.08Ee ‘::ion of the land urcunnt o suelr inorerative ogreclicint, were
owarded councasnivion for the i roveienty wiieh they effect on the land

Juring tacir occupatiocn, Councel For ondents coutoinded thot

o

wnder ot trensaction in the Tregont case the aprellants did nod even

acquire lawful josscogion off tlie fhrn becruse no guensz hod beoa tolon

to foreclose the ciipting norigege.  owever, wo arc wanble o agree

e}

to thot, Once, as the ovidence cluarly shows, the Socicly had foiled

to repoy the nortgege incinlacais @ad the Bonds hod ziven due aeovice

of ite intention to rerosggsoss the fora by rerson of guch defoult, thon dhe

Bonlke wag perfectly entitled to resuae ossention of the farm and do
reassign it vo the appellents ag it 4id in oca atbenpt o oocure

reraynent of the nortzaze debia 1 thercfore follows thot she

arpellants were in lewful jossec ion of $he fara,.  Although Sher

-

had not the legal title to the fora, thoy noverihelcess hod lawful

(]

authiority by thc Benlt which lielé Ui fzim title uncer ilc norizase

v,

arrangenant, to be on tic fern. Thoy were, if you wish, liceascos

- Nl Ee . ;' :
o1 tho Tam:,
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AS saved belorms, L YLotied judse eld v the cotions
c recoondonts in toking cosiension of Ui farm were illesul Tt

5 v .
dacliined o T

ar ellaunts! ocexy-wtion ol UG

conzuuences ~ave o follow, oad

JI*.o acnorcandun of ooenl tho opcllanvs hove saongyed

T -

)
o]
1
o
o
)
C
B

reuroalants jointly end soverelly, We find o aifficully in gronviug
e fivst proger. Agcordingly iv ic oxdered ilad rossosclon of e

Tory e haafed bock to e arrellonts vho were wreangladly pughed out
ol Lhint Tnxn,

Ap for drnigos, Mr. lene, Jor whe first rosoondent, subnivited thow

: werld lic ogeinst the Sroe Consimciowner bhecouse ho wng ootiug

in good fnivh Tor ¢l benelit of i Vll,u SCTs Altematively, e cubnitvied

desinges were nunrd

aoingt Nin et ol1 thoy shovld caly be acaizel

o~

2ad in any cveat lese thon thoso cwmrdoed fgainst tiie rent of Uhe rezpoad

We Lnve given due cons w0 these subaissiong but we ~re wnhle

o aegede e isgicner was acting in jood

Toith would not cobzolve to pny dancger. o is required

so act withiin e law., If he weeccdn thot e ke to clic the cousgquoences
and it is no Colarce thot Lo whn ocoving in good Toith. e how to
cor engnte the victing of lig wrongftl cct. lor con we find ground for

awercing only aoninel denejen in o conce like wiiic vhiere, Tollowing tiwe

wrecpass, the arpellontg cleorly culTored d-lngoe by heing el t ouw of

chy being rroeveavoed Tron develo,ing vhe forn aad earjoying

verd

svgoesion whoat duages ordered

or ceclling the @ roductis thercor,
cgninet the Axrcen Comuigsciouner choul he less thon thoso orderced agoinsgt

whe villageros is objectionnble on srincille. For, iv is tie Arco



Cormisgionesr who zove i vili~zow: corityy to coniit Ule trecpocde

o%l.orn invo

wie loo

I5 wverla thercfore he vnjust o iwc who [ ers

cormitiing wio wroars gotiing Sy more lighily thom wloce .o ¢ led
LR BN

into co.nitiing Uit Wwrong,

sed bo whow thot boefore Uhe tronp-ze

he alr -o1land

<
wos cormitted, e apicllents wowe growin, or Were trying to grow varicus

croys ineluding noigze, bonanss, coffze, ondnmon, vegebtables, Tige ond Tiph,

I wes clained clso ithot they were growing tinmber trees. There was only

J——

the evidence of P.W.2 on thig peint wilch, however, was wvigoroucly ciw llwgc

and refuted by vhe other zide wroert op regards the growing of naizo which wos

. , : ?

conceded., So that cxee;t ac rugosdn vho growing of neaise; the clain wen ' 1
! -

J

20t proved because there woe only on allegatvion by the appellents! side and .
& couwntor-allegotion by tho lo;' ondenva! side, But as invinoved belore,
the resrondents conceded thet the arellenic were growing aaise on the f-m
wiich is shown %o bo 116 acres, There was ovideace thot the avercge ricld
wag 10 bags of maizo per acre and thot as at 1982 the officicl - Tice wog
ase 150/- ver bag, Tt ic o oy 1a one year malse crol wog bringing
»in an income of she, 116 x 10 2 15C,0C = 174 ,000,06, ALp thic appellents
aave been le)s out of the fors Tor 4 little over 13 years now, Wacir
comzol claimed the gwm of oho. 174,000 00 = 13 = shs. 2,252,0C0,00,
being conpenecvion for loss of o.n‘l;ioi;‘»?.‘aed incone fren the meaize crop
during the period thoy were koit out of the farn. We have given cuc

consideration Lo the grounds advenced Dy cotmsel in sus oy of the

clain, We tl:ink thet 4hec cloin iz »eaconebles and

oulc »e allowed,
Accordingly it is oxderad that thc ol .cllents are 4o recover

shs. 2,262,000,00 in dancges, and that thc order ig againg® all the

respondents jointly and scvu‘ L1y

VAT
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On e isguo of comds, cowirel For e appellants arliod Zor cosis

. e

here and in the cours below, widlh o certificate for fees for two counscl

in 4his eppenl, considering the “ienlyy involve in e apmecl itcell.

serit tmd 0 they ave accoriingly

We thinls thot bothr epmlicoting
sranved,

Te copecl i therefore cllowed i erplaincd Lercinbeiore, bl we
- "

" desire to malte quite »lain $he scone oal exdent of this julgnient. What

we have deciled is that while the aprellanis were lawfully on the fzim,
L

they were wrongfully pushied out of (ere, for which wrong we hove owarded

0]

then Gemages, We have not, Lowéver, docited that he appellants arc e

ovmers of %tiu farm:, nor have we decidel thut the farn uow belongs to the

Bonks The focts ae esioblished cliiow

4 the Bank nerely held the title
1.

%o the form 2o secnrity for tre loan givea %o Dr, Phonens, the regisuered

ovner thercof. The Banit did nod av any tince nggotiate, or even oipress

an intention, to muc th i

se the Torm, Wat the Bank was intercsiel in wes

. . -
oo, 1 PN

the repaynoint of 4oe loan given to Dr. Phoncas, Afver the looa was fully

wepaid the pogition scens to bo 4wt the Banl: continued to lawfally hold

(R}

e lezal tivle vo the fam peonding irorsfer to the pers

. 0T DEersons

.

logally &ntitled tihercto, On the cvidance it is appareny whe Bank

A

was ready cnd willing <o tronsfer e $itl. to the appellosite buv that

when the appellentsc tried o sock Tron the Com:issioner for Lands approval

EAN

for the transfer, no such anprovel uzs Tortheocning. We think that if
for one rcason or another the Gevormment did not, or does ot wish

wo approve the tronsfer, tien thorxipht thing to do would be to

.

the apnellants Tor the cupenses logitinntely incurred

conpensate
in etlenpiing ‘o acquire whe fer: on’ Tor developacents which they

Al

2o nade while $hoy werce lawfully occupying whe Tam, before the

Goverment i4sclf could l.gitinatel:s srocecd to ceal with the fam,

AN



DAYED at WULIY this 24q dey of March, 1650,

R, II. KIGAIGA
JUGEICH OF AFPEAL

Lo HADEANT

JUIICE CF WLI'FEAL

L. 8, [DALILA
JUGWICE OF £PPhAL.

ER

ni o tals is a troe copy cf thie original,

o

I certily

( J. . i 0FFE )
SENIOW DEFUTY RETCILLRAL.
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