IN THE-COURT-.OF -APPEAL OF TANGAN

AT ITLI7A

(Conugis ILKAME, J.A., RAMADIANI, JoA.y And MAPIGANO, Az, JeAs)

CRINIINAL APPEAL NO. 159 OF 1990

BETS0N KIBASO NYANKONDA @ OLMMBE PATROBA APIYO » o o « o APPELLANT
VERSUS
TIE :)ﬁU?)LIC. * L4 . L] . k4 . . L4 - - [ ] * .8 L] L] . * . L] L] BNOI]DENT

(Appea.l from the oconviction ef the
High Court of Tangania at Mwanza)

( SZULE, J.

dated the 26th day of Octoler, 1990
in

Crininal Sessions Case No. 28 of 1990

JUDRMET OF THE COULRT

MAPIGATIO, Ay J.d03

DEIS0N KIBAXO NYANKOITDA, also known as OLEMBE PATROBL AFIVO,
has zppecled from the judgnent of the High Cowrt at Mwanza dated
26/10/90 in which the learned judge, Sekule, J., comvicted him of
the nuwder of ANOLD SWAI and condemned him o death, On his behalf
Mre Nagimire, lezrned advocate, filed two grounds of appeal but
dropned one in the course of his address before us, The ground
argued pe:rtained'exclusively to the prooeedings that took place
at an identification parade held. at the Mwanza Centrzl Pelice
Station on 3/8/88,, Mr. Mapunda, learned stote attorney,
appeared for the respondent Republic and he vigo'rously supported

the judgnent of the High Court and urged the disnissal of the appoal.

ATOLD SYAT died on o about 1/9/85 most »robably in the

environs of the Mwanza Municipality and his was a planned brutal
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death, The deceasad.resided at Nyamanoro in the Municipglity and

pouzset

'~

he owned af “v,.s -car which he operated os a cabs His base was
at the Hew llwenza Zotel wherc he was last seen alive on Sunday
1/9/85 in the aftornoon. He went missing until 4/9/85 when his
cérpse was discovéred ot Kiscsa lying in a trench, His limbs were

bound u» and his car wes nissing and is yot to be recovered.

It is an ir;c'esistiblo inference .fhat the deceased was
robhed of the car My bandits and that he dicd at thoir hands
in the cowrse of the robbery, If the tostimony eof P.W.8 NUNGU.
NUGWZTA KUSQU was ‘rucs as the High Cowt believed it was, the

bandits drove off the car to Kenya via Ilusona.

The zgppellant was a suspeot in the crime. So was one

JUDI SAISTELT NUNCU and ono GHORGE O0GYALO. iHe was traced and
arrosted at Bugendo in the Municipality on 4/5/87 i.e. twenty
months e.fto:'c the killing of the deceasedse Pullab Insﬁeétor
ILDHLL who offected his errest said he hed dono so upon a tip
from his infomer, Mr, Nasimire who also defended the appellant
at the trial would hzve had toe digh Court compel P.W.5 to expose
his source, but tho trial judée rofused to do soe Before us
Mr. Nasiniro tried to faudt the judge's refusal but he later ceame
round to concede that the intorests of justico demanded that the

identity of suca an informer be protectod,

Tho prosecution sterted, methodically, by calling four
witnosses who deposed; inter aliay to nmatters did not form
parf of tlhec subject transcction but which were relevant under
sections 9 and 10 of the Dvidence Act, 1967. Thoso witrassos were
tho deccasod!s follow cidmens Two of them stated that thoy had becn
ﬁirod by threco suspicious strangors and they doscri‘bod tho

foatures of thosc people. Ono, P.W.4 ELILOTA DNIEL KWEKL,
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related how on 31/8/85 he took those strangers to Kisesa
and back to town, how thoy wanted hin to stop the car at

a solitaxy va.lloy on the wey badt and how ond why he
rofused to stop, Tho othor, P.W.3 GABRIZL SLUFTARL, claimed
that ono of thosc threce poople was in the cowrt, but in
gnticipation or prescntiment of an imponding fingcring at
the man in the dock Mr, Nosimire raised an objoction which -

was sustoinod by the trial judgoe.

With thet tac casc against tho gppellant doponded
wholly on the correctness of his identification by P.W.8,

which the dofence allceged to be misteakon,

P.1.8 was a residont of Buscgwe in Mugsoma Distriet,
and if bwelioved his ovidence fully tied the apnollant ta tho
nurder of the deccaseds IHe deposcd to the suspoct D_’iUDI
SATIELI HUHGU being his rolation, t.o the scid DAUDI boing
an cxocricnceed driver and to Being a resident of Mabatini
in tho lwenga Municipality. He also deposed to DAUDT
having passod at his homo in Busegwe in the first wock of
Scptomber, 1985, at nidnight accompanied by the appellont:
and onother mane He stated that the three mon came in a cany
and fron his description of that car it is boyond doubt that
it was tho deccascd's stolen ca.b. He stated that the ai)pellant
and the othor mon were conplote strangers to him and that tho
two cxchangod words in tho Luc vernacuwlar., Ho rocalled 'tho.t
the sppellant was sporting bushy side burns., He and his
neighbour JLMES KIRIRIO held a conversation with them
around & tablo in the gleam of a lantern in the coursc
of which a moal was scrved. He learned from DAUDI that the

two strangors had hirod hip to drive thom from Mwanga te
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Nairoti. Ho said they loft at 6 aene.

The gppellant denied any involvement in the murder
of the deceased, as he donied cach and overy allegation of
PeWe8 thet touchod hin. Ho lodged an alibi, elbeit bolatodly,
clairing that ho was in Ukorowe, whoro; ho hod lived with his wife
for a mumber of ycars, ot the time the numrder was committeds
He doscribed himsclf as o .'busincssman and & nan of conscquence
in Ukorcwoy but we cennot but got the inmpression that he was one
with an cdenantine puffoed, but protentious, sonse of his own sclf,
Ho maintained that in Ukcrcws ho wes a nonbor of the District
Defonce and Socurity Comnittoe, which story only the credulous
and iil-~informed could bur. Ho Toldly ’c‘old. the court that his
collocguos in thot comnittoe could vouch for his .a,libip But '
he addod thst he saw no point to call any of them as vfitness,

oven wiilo his lifc weos palpably at stakoc.

PoWeb 1centificd thc gppellant at the identification
parcde on which the sppellant stood sporting hushy sido burns.
His ncighbouwr JALES KIR/RIO was the only other witness cclled
onto that pawcdes but uwnfortunately he died before he could
teostiZy. It is %y no nocans clear why P.We3 and PsWe4d woro no:
callod as witnosscs ot the parade. The apncllant adnitted. thet
P.W.E identified hin without a‘momcnt's hesitation, but ho
contonded that justice wos not done in tho identification

procccdingse

Tho trial judge end the saesessors were satisficd
thet PoTe8 had sufficiont opnortiunity to identify thoe
appelie.nt at Buscgwe, considoring the time he had

the gppollant under obscrvation at close distance under
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a lantern illuninetion, They worc also sctisficd that
the identification parzde wos conducted proporly. As
montionod above, J.MIS KIR'RIO did not give ovidonces
The loarnod trial judge ncvertheoless stated, morc than
once, that "the idontificetion of the accused by P.W.8
end J.ISS KIRIRIC at the parcde as having beon ono of
throo pooplc who passod ot P.W8's home with o taxi,
Aﬂb’\-:’,’cot 504, with texi side nunber "100" wos roliablo

end could in my view be safciy acted upon', We rospoctfully
agroc with Mr, Nisimire t‘h::t in rclation to JAES KIR.RIO

the judsol!s fincing wes unfortunste and cloarly orroncous,”

It is nccdiul to undorscorce tho point that
identification rarado proccedings axc basically testing
or investigatory and cxtro~judicial in nzturo. Thoe -
outconic of such a parade has by itseclf no indepondent
probetive value, 4t the hichest it con only corroborato
tho cvidonce given by the idertifying witnoss in court undor
scotion 166 of thc Bvidonce Act, or contradict tho statomont
of tho witness in court under scction 164 (c) of that iLcte-
* If = witnoss is not called there is thus nothing to correborate
or contradict and, accordingly, there is no occasion for
introducing thc parade procccdings into cvidonco, lot
alono eonsidoring thope o in relation to JUIIES KIRURIO
the perode nrocoedings wers incdnissible and should not
have beoon tokon into cocount 2t all, We a—c satisfied
howover tﬁa‘h tac flaw was just a spock in on othorwise

woll-roasoned judgneont,
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As wo hevo obsorved at the outsot, the apvoal is
wholly dirccted gt the idemtification parcdoy that is,
tho nomnor in which tho perade wos conducted, and
Mr, Neginmiro has pointed out z nunber of sho-vtconings or
circunstoncos which he seid threw suspicion on tho conduct
of tho police and the ncnory of P.W.8 Mp., Nosinire
accordingly sulvitted that the idontificetion of tho
appollent was not satisfactory and thot the comviction

was unsafo,

Tho jroprioty of tho parade was also urged forcefully
boforc tho Iigh Court and fron the nature of the criticisns
which wexro raiped wo pausc to wondor why My, Nosinire did
not nove the ¢ 't to viow tho locus, We haove to keon in
nind, howover, that it is clweys obligatory on a court to
subjcct the ovidonco rolating to such parsdes to closo cnd

ceroful scrutiny,

That parsde, nemorondwn or "registor of yhich
was tondorod as oxhibit P.I, was conposcd of ten parsons
including tho suspoct i.c. the cppollant, It was conducted
by P.We6 Inspcctor LZUBERI IELL.S, and PuW.7 Corxporal SHIDLN
was inchargo of the two witnosses beforo thoy wore callod onto
tho parado., P,We8 was the first witness to bo cclled and by

all cccounts the parado was hold ot the bock of the Centrcl

Polico Station,

Tho first criticisn node by Mre Nosinire wos in
rospect of tho nopory of P.W.8. Mr. Nesinire wants us
4o considor whothor on intervening period of thirty—five

nonths hod not dimnod tho nonory of this witnoss, and

properly so. Indocd in our view tho nenory of tho wingae

.
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should clso bo considorcd in rolation to his ovidencce boforc

tho High Court.

In support Mr. Nasinirce roferred to Pe7.8's adnission
that ho head told the police thet he wes not cortoin if ho could
idontify the two strancers who ceme to his hone with DLUDI.
Loaorned coungol had roiscd tic some matter in his sumissions
- in tho High Court, but the judzo appears to hevo accopted
P.7.8's oxplanation that he wes then "in foar of police",
Thig is what the judge stotods

"I on aworo, the identification parado was

hold cftor a long time from the tino P,W.8

hostod thoso guests, But heving stoyod with

these gucsts for that long; and the unusual

tinc they arrived at his honc i.ce veory lato

at night and the taxi as well as tho prescnco

of his rolctive, DAVID SUNTEL, I an of tho

considorced opinion that theso foctors nust

nave continued to facilitote thoir xccolloction

of this ovent and thosc people i.c. thoe accused

ond hisg two colleogucse P.We8's idontification

of the accuscd am wcll s thot of JIMES KIRARIL

wes therefore not gusss work but it was certoin.”,
Thosc words corry somc weight, cxcept to the oxtont thet they
reforzed to JAMES KIR/RQI0, Thore is no quostion thot PuoW.8
was o witness with o retentive nenory, just as thero was no
qucstion about his honcsty, Iis rocall to deteils was

genorelly good ond we thinls thot it was roasoncbly opon

to tho trial judge to rely on his nonory ond identificafion..

Tho sccond criticisn wos in rolétion to tho conflict that
obteoinoed in the prosceoution casc in regord to the place whero
tho *two identifying witnesscs were located beforo thoy woro
called onto the parade, P.W.6 said :';t wos in the office of tho
ReCoOs§ PuWe8 soid it was outside that offices whilo PuW.7

s2id it wos in the Frouds Office,

Te trial judge preforred the tostinony of P.W.6

on this point, Tho judgo was of the opinion that while
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?.W.? wos not g liar it wes likoly thet tinc 1'1;,'1 t-kon ils
t0ll on higs nenory wnd thot his rooollection wos at foult, But
as aforonontioned, P.W.T wos tho officer in charge of tho

two witnosses beforc the porade and ho acturlly oscortod

than to tho parade, and wo thorofore find sone diffioulty in
concursing in the loorned judgol's priforonce of P.W.6!'s tostinony
ovor that of PWa7. Howcver all the threc witnossos tostifiod
thot there wes a.moad and o building between thot ploco and
the parcde ground od enmphoticelly doniod tho suggostion

that the identifying witnosses could soc the pavade fronm x:'llofo_
thoy woro positioned, which wos tho parcmount consideration

in tho nottoar of lesction of the witnesses,

Tho third criticisn wos cbout the covidencs of PeW.7
thot PaWeb had hintod to P.7L 3 that "thore was o porson who
was suspoctod to huve compitted nurdor" anong the ton pooplo
lined w. This wcs not in hoisow, aith the ovideonco of
P.We6, which the tricl judge socopied, nanoly thot all that

Y
ho did wos to ask the witnessos Yto soc vhether thore worce
any of the threc people including ono DAUDI who passcd al thoir
hone with o vehicle and hod sonce food™, The covidonco of PoWel
was substantially sinilor. This is what hoe stoteds

"Tho officzor conducting tho parcde told ne
that I was to wolk along tuc porade fron
loft to right, locking at the poopic in
the parado cnd if I werce o coo the peocplo
who canec ot ny housc I was to touc: hii o
the shoulder, Ho did not tcll mo thoso
poople wero in the parade, He told no

to lock and soc whother they woro thore.",

The witness thon nado a brief descriptior of tho peoplc who

woro paraded,
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Again we think, with rcspect, that tho trial ,judgé,
who sew and heard the witncsses, wes entitlod to accopt
the word of P.H.6.' That's noro, it socns to us that even
if we woro to go by PuoWaT!s allegation we would say that
PoWe6 was tolling P.We8 tho obvious, bocause tho idea and
spoctacle of holding such a parado without a suspoct como
across ‘to us as pointless ond indoed absurd, o would,
theroforo, hold that tho hint in queostion did not occasion

a failwe of justico,

Tho fourth and last citicism was thot tho nine

nen who wore lined up zlong with tho gppellant wore
narkodly different in eppoerence and outlook, This
criticism was founded on tho azppellant's allogation

hat ho was literally set for an casy picking cos ho was
tho only poxrson who was filthy, dishovelled and wearing
sido Durne. The cppollont thus attacks the tricl judgo's
acceptanco of the ovidence of P.We6 and PeWe8 that tho
nine pooplo were siniler to tho appollant in hoight and

gcneral appearance end condition',

Poe 6 stated thot it had taken hin about fiftoon
ninutes to scarch for and got tho ninc pcoplce Mre Nasinircls
incredulity was about the tino factore He arguod that it was
highly unlikely thet PeW.6 could have boon able to get nine such
pooplo in a nattor of fiftoon ninutos. Jdgain that argunont
Mr, Mcpunda nado rofercnco to tho ovidonce of PuWeb
that nony people pass by tho polico station on their
way to and fron tho porty and this covidenco was not

controvortods
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In tho ovalustion of tho trial Jjudge PeT.6
and P8 worc objoctivo, inprossive and rcliablo
witnossos, Givon that consideration, along with tha
facts that tho cross—oxopination of thesc witnoeses
in rogoxd to this aspeet of tho parade wos alnost
flooting, ond that tho su;fﬁostion thot tho appollant was
dirty, dishovalloed and the only nan with side burns was
not put at 21l to the two witnossos, the julge dispissod
tho criticisns We hove givon the nattor o carveful and

‘s gorious considoration and in prineiplc we sco no goed

roason for difforing with the loarnod judgo,

This appoal thorcforo foils and is disnissods

DATTED at MUANZE this 14th day of Juno, 1991.
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