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MAPIG:JT0, Ag* J.A. i

:ST30IT KHJA30 MY-MlKOlIDAj also known as 0LEMB3 PATSOBA APETO, 

has appealed from the judgment o f  the High Court at Kwanza dated 

26/ 10/90 in  which the learned judge, Sekule, J«, convicted him o f  

the murder o f  AHOLD STtAI and condemned hin to  death. On hia "behalf 

Mr. ITasinire, learned advocate, f i l e d  two grounds o f  appeal "but 

dropped one in  the course o f  h is address before ua. The ground 

argued pertained exclusively  to the proceedings that took place 

at an id e n tifica t io n  parade held-at the Mwanza Centrsl P * lice  

Station  on 3/ 8/ 880 Mr. Mapunda, learned state attorney, 

appeared fo r  the respondent Republic and he v igorously  supported 

the judgment o f  the High Court and urged the dismissal o f  the appeal.

AJT0LD SITAI died on or about 1/ 9/85 most probably in  tjie 

environs o f  the Mwanza M unicipality and h is was a planned brutal
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death.* The deceased. resided, at Nyamanoro in  the M unicipality and 
pOU~CC'

he owned car which he operated as a cab. His base was

at the liew Mwanza Hotel where he was la st  seen a liv e  on Sunday 

1/ 9/85 in  the afternoon. He went missing u n til 4/ 9/85 when h is 

corpse was discovered at Kisesa ly ing  in  a trench. His limbs were 

hound up and h is car was missing and is  yot to he recovered.

I t  is  an i r r e s is t ib le  inference that the deceased was 

robbed o f  the car by bandits and that he diod at thoin hands 

in  the course o f  the robbery. I f  the testimony o f  P.W.8 MUNGU- 

KUGTdTA I70UGU was :ruc5 as tho High Court believed i t  was, the 

bandits drove o f f  the c ? j  to Kenya v ia  liusona.

The appellant was a suspoct in  the crime. So was one 

D/JJDI UilHCILI MJNGU and ono G3XMJE OG'\ULO. He was traced and 

arrested at Bugando in  the M unicipality on 4/5/37 i . g,  twenty 

months a fto r  the k il l in g  o f  the deceased, P.IT. 5 Inspector 

ILlDIILi. who e ffe cted  h is arrest said he had dono so upon a t ip  

from h is infonnor, Mr, Masiciire who also defended the appellant 

at the t r ia l  would have had m o iligh Court compel P.li. 5 to  eapcae 

h is  source, but tho t r ia l  judge refused to do so. Before us 

Mr, ITasiuii'O tr ie d  to fau lt the judge1 s refusal but ho la te r  came 

round to concede that the in terests  o f  ju s t ic e  demanded that tho 

id en tity  o f  such an informer be protected ,

Tho prosecution started , m ethodically, by ca llin g  four 

witnesses who deposed, in ter c i l i a ,  to matters did not form 

part o f  tho subject transaction  but which were relevant under 

section s 9 2nd 10 o f  tho Dvidcnco Jlct, 1967.  Thoso witn-jssos were 

tho deceased’ s fo llow  ctSmen. Two o f  then statod that thoy had been 

h ired  by three suspicious strangors and they doscribod tho 

features o f  thoso people, Ono, P.'S. 4 ELILOTA H’JTIEL KTIEKA,



re la ted  how on 31/8/85 he took thoso strangers to Kisesa 

and back to town, how thoy wanted bin to stop the car at 

a s o lita ry  v a llo y  on tho way hade and how and why ho 

refused to stop. Tho other, P .¥.3 GAJ3HI3L S3^JjT£EL, claimed 

that 0110 o f  those throe people was in the court, hut in 

a n tic ip a tion  or presentixaent o f  an imponding fingering at 

tho nan in the dock Mr. Uasinirc raised an ob jection  which ■ 

was sustainod "by the t r ia l  judge.

Tfith that the case against tho appellant depended 

wholly on the correctness o f  h is id e n tifica tio n  hy P.¥.8, 

which the dofencc a lleged  to  he mistaken,

P.TT.8 was a resident o f  Busegwo in Musona D is tr ic t , 

and i f  be lioved  h is evidence fu lly  t ie d  the appollant t*  tho 

murder o f  the deceased. lie doposod to the suspoct DAUDI 

S^IUELI ITTMGU being h is ro la tion , to tho said H'JIDI boing 

an experienced driver and to boing a resident o f  Mahatini 

in  tho Hwcjiza M unicipality. Ho rlso  deposed to DAUDI 

having passod at h is homo in  Busegwo in  the f i r s t  weok o f  

Scptonhcr, 1985) at nidnight accompanied hy tho appellant; 

and another nan. He stated that tho three-cion cane in a car, 

and fron  h is descrip tion  o f  that car i t  i s  hoyond doubt that 

i t  was the deceased's stolen  cab. He stated that the appellant 

and the othor non wore conplotc strangers to him and that tho 

two e;;changod words in tho Luo vernacular. Ho reca llod  that 

the appellant was sporting bushy side burns. He and h is 

neighbour JillES K3H1RI0 held a conversation -with them 

around a tab lo  in the glean o f  a lantern in the courso 

* f  which a moal was served. He learned fron HIHDI that tho 

two strangers had h ired  hie to drive thon fron Mwanza to
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N airobi. Ho said, they l o f t  at 6 a0n.

Tho appellant denied any involvement in  the murdor 

o f  tho deceased, as ho doniod each and evoxy a llegation  o f  

P«Tf»8 that touched him. Ho lodged an a l ib i ,  a lb o it bolatodly, 

claiming that ho was in  Ukorowo, whore ho had liv e d  with h is w ife 

fo r  a number o f  years, at the tino tho murder was committed.

He doscribod him self as a businessman and a nan o f  consequence 

in  TJkorewo, hut wc cannot hut got tho impression that ho was ono 

with an adamantine puffodj hut pretentious, sense o f  h is own self* 

Ho maintained tha4; in  Ukorowo ho was a momhor o f  tho D istr ict 

Dofonoo and Socurity Committoo* which story only the credulous 

and ill-in form ed  could huy;. lie "1'oldly to ld  the court that h is 

colloaguos in  that comnittco could vouch fo r  h is a l ib i t But 

ho addod that he saw no point to c a ll  any o f  than as witness, 

oven whilo h is l i f e  was palpably at stake.

P.TT.S id e n tifie d  the appellant at tho id e n tifica tio n  

parade on which the appellant stood sporting "bushy sido burns.

His neighbour J.'J. J3 KUtiltlO was tho only other witness ca lled  

onto that parade, but unfortunately he died before he could 

t e s t i f y .  I t  is  by no means clear why P .If.3 and P.If.4 wore noi 

ca llod  as witnesses at the parade., The appellant admitted, that 

P.IT.8 id e n tifie d  him without a moment's hesitation , but ho 

contended that ju s t ice  was not done in tho id e n tifica tio n  

proceedings.

Tho t r ia l  .judge; and tho assessors wore s a t is fie d  

that P.IT.8 had su ffic ie n t  opportunity to id en tify  tho 

appellant at Busogwc, considering the tine he had 

the appollant under observation at close  distance under
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a lantern  illuoine.'tion* They wore also s a t is fie d  that

the id e n tifica t io n  parade was conducted properly* As

nontionod ahovc, JAIC3S KELljSIO did not g ive evidence.

The loam od  t r ia l  judge nevertheless stated, more than

oncoj that "the id e n tifica t io n  o f  the acouscd try P .If.8

and JAIHS KKAillO at the parade as having ticon ono o f

throo poople who passod at P „ 'r .8 's  hone with a tax i,
/“i&r>00t
U' >5°4, with ta x i side nunhor "100”  was ro lia h lo

and could in  my view he sa fe ly  a'ctod upon” , Tfe rosp octfu lly  

agroo id th  Mr. M',simiro that in re la tion  to JAIIES KKAEIQ 

the ju d go 's  find ing was unfortunate and c lea rly  orroncous.'

I t  is  needful to  undorscoro tho point that 

id e n t if ic a t io n  rarado proceedings arc h a s icc lly  testin g  

or investigatory  and ertror-judicia l in  naturo. The - 

outcone o f  such a parado has "by i t s e l f  no independent 

probative value. At the highest i t  can only corrohorato 

tho evidence given by the iden tify in g  witnoss in  court under 

section  166 o f  the Evidence Act, or contradict tho statcnonx 

o f  tho witness in court under section  164 ( c )  o f  that A ct."

I f  a witnoss is  not ca lled  there is  thus nothing to  corrohorato 

o r  contradict and, accordingly, thero is  no occasion  fo r  

introduoing the parade proceedings into evidonco, l o t  

alono considering then. £0 in  re la tion  to  J,’iGS KIRA2I0 

tho parade proceedings wore inadmissible and should not 

have hocn token into aocount at a l l .  We ere sa tis fie d  

however that the flaw  was just a speck in  an otherwise 

w ell-reasoned judgment,
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As wo hcvo obsorvod at tho outset, tho appoal is  

wholly d iroctcd  at the id e n tifica tio n  parado, that is , 

tho manner in  which tho parade was conducted, and 

Mr. ITasiniro has pointed out a number o f  shortcomings or 

c ircm stan cos  which he said  throw suspicion  on tho conduct 

o f  tho p o lic o  and the memory o f  P.W.8. Mr. ITasiniro 

accordingly  sutr.ittod that tho id e n tifica t io n  o f  tho 

appollant was not sa tis fa ctory  and that the conviction 

was unsafo,

Tho propriety  o f  tho parade was also urged fo r ce fu lly  

boforo  tho High Court and from the nature o f  tho criticism s 

which were raiuod wo pause to wondor why Mr, ITasiniro did 

not novo the c  l it  to  viow tho locu s. We have to keep in 

mind, howcsvor, that i t  is  always obligatory  on a court to 

subject tho ovidcnco re la tin g  to such parados to c loso  and 

carofu l scrutiny.

That parade, memorandum or "reg is te r"  o f  which 

was tondorod as exh ib it P .I , was composed o f  ten persons 

including tho suspoct i , o .  the appollant. I t  was conducted 

by P.H. 6 Inspector AuUBHlI BLUJ3, and P.W.7 Corporal SEL’Ji/JT 

was inehargo o f  the two witnosses beforo thoy woro c c llo d  onto 

tho parado, Pjt'f.8 was the f i r s t  witness to bo ca lled  and by 

a l l  accounts the parado tras hold at the bad: o f  tho Central 

P o lico  Station,,

Tho fir;Tfc cr it ic ism  made by Mr. ITasiniro was in  

respoct o f  tho nonoiy o f  P .¥.8. Mr. Nasiniro wants us 

to  considor whothor an intervening period  o f  th ir ty -f iv o  

nonths had not dianod tho nemory o f  th is  witnoss, and

properly  so. Indoed in  our view tho mcnory o f  tho
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should. also Iso considorcd in  re la tion  to h is evidence "boforo 

tho High Court.

In support Mr. Basiniro ro forrod  to  P.TT.S's admission

that ho had to ld  the p o lic e  that ho was not cortain  i f  ho could

id o n tif jr the two strangers who. ccnc to h is hone with UlUDI.

Loam cd oounsol had ra ised  the seme natter in  3iis submissions

in  tho High Court, "but the judgo appears to havo accoptod

P .’.T.G's explanation that ho was then " in  foar o f  p o lio o ” .

This i s  what the judge statodj

" I  an awr.ro, the id e n tifica tio n  poi-ado was 
hold a ftor  a long tin e  fron the tin o  E.t-f.8  
hosted thoso guests. But having staged with 
these guests fo r  that long, and the unusual 
tin e  they arrived at h is  hone i . e .  very la to  
at night and the ta x i as well as tho prcscnco
o f  h is re la tiv e ,. DAVID Su'JITIEL, I  an o f  tho
considorcd opinion that thoso fa ctors  nust 
have continued to  fa c i l i t a t e  th o ir  reco lloc^ ion  
o f  th is  event and thoso people i . e .  tho accused 
and h is two colleagues. P .ff.O 's id e n tifica t io n  
o f  the accused as well as that o f  J7JES K. 322IC 
was therefore not guoss work "but i t  was certa in ."*

Those words carry sono weight, except to the o;rtont that they

re ferred  to J-JCES KE.'J1I0. Thoro is  no question that P. If. 8

was a witness with a reten tive no::.ory, ju st as thoro was no

question about h is honost3''. His re ca ll to  d eta ils  was

generally  good and we think that i t  was roasonahly opon

to  tho t r ia l  judgo to  r o ly  011 h is nonory and id e n tifica tio n .

Tho socond criticisr.i tras in re la tion  to tho c o n flic t  that 

ohtainod in  the prosecution  case in regard to the place whcro 

tho two iden tify in g  witnesses were located  heforo they woro 

ca lle d  onto tho parade. P.If. 6 said i t  was in  tho o f f i c e  o f  the 

It.C.O. 5 P .17.8 said i t  was outside that o ff ice s  whilo P.lf.7  

said i t  was in the EVauds O ffice ,

Tho t r ia l  judge preforrod the tostinony o f  P.W.6 

on th is  po in t. Tho judgo was o f  the opinion that whilo

. 0 . /8
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P .¥.7 was not a l ia r  i t  was lakoly  that tin o  hr/1 tdcon i t s  

t o l l  on h is  nonory and that h is r co o llo c t io n  was at fa u lt . But 

as aforenontioncd, P.Tf.7 was tho o f f io o r  in  ohsrgo o f  tho 

tiro witnossos before tho parado and ho actually  oscortod 

than to tho parade, and wo thoroforo fin d  sone d i f f i c u lt y  in 

concurring in  tho loam od judge 's  px 'feron co  o f  P ./T .6 's tostinony 

ovor that o f  .P,W,7* However a ll  tho throo witnossos t o s t i f io d  

that there was a.road and a building between that placo and 

tho parado ground and emphatically denied tho suggestion 

that tho iden tify in g  witnossos could soo the parade fron whoro 

they woro positioned , which was tho parcnount consideration 

in  tho natter o f  lo ca tion  o f  tho witnesses,,

Tho th ird  c r i t i c i s e  was about tho evidence o f  P.¥;7 

that P .If.6 had hinted to  P.TL 3 that "there was a peraon who 

was suspoctod to  have oonnittod nurd or” onong the ton pooplo 

l in o d  up. This was not in  harmony '.rith tho ovidonco o f  

P.IT, 6, which the t r ia l  judge aocoptod, nsnoly that a l l  that
-\

ho did was to ask the witnesses rto soo whether there wore

any o f  tho throe people including ono DAUDI who passed at th o ir

hono with a v eh ic lc  and had sono food ". The ovidonco o f  P.W«8

was substantia lly  s in i lr r .  This is  wbat ho stated*

"Tho o f f io o r  conducting tho parade to ld  ne 
that I  was to wcik along tho parado fron 
l o f t  to  r ig h t; looking at the people in 
the parade and i f  I  wore to ceo the pooplo 
■who ccne at ny house I was to touch hiu ao 
the shoulder. He did not t o l l  no ^hoso 
pooplo woro in  tho parade,. He to ld  no 
to  look  and see whether they woro there*" ,

Tho witness thon nado a b r ie f  description  o f  tho pooplo who

woro paradod,

_  8 -
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.Again wo think,, with respoct, that tho t r ia l  judge, 

who saw and. hoard, the witnesses, w a  en titlod  to accept 

tho woiSi o f  P.U.6* TIhat's noro, i t  seons to us that even 

i f  w g  woro to go "by P. IT. 7 ' s e l l  eg at ion wc would say that 

P. 17*6 was to l l in g  P .If.8 tho obvious, 'because tho idea and 

sp octrx lo  o f  holding such a parado without a suspoct cono 

across to  us as p o in tless and indood ahsurd, tfo would, 

th erofoso , hold that tho hint in  question did not occasion 

a fa ilu re  o f  ju s t ic o .

Tho fourth and la s t  c i t ic is n  was that tho nine 

non who woro lin ed  up along with tho appollsilt woro 

markedly d iffe ren t in  appearance and outlook. This 

c r i t i c i s e  was founded on the appellan t's  a llegation  

that ho was l i t e r a l ly  set fo r  an easy pick ing as ho was 

tho only porson who was f i lth y , dishevelled  and wearing 

sido hum s. The appellant thus attacks tho t r ia l  judge's 

acceptanco o f  the evidence o f  P*'1.6 and P.IT.8 that tho 

nine pooplo were s in ile x  to  tho appollant uin  hoight and 

general appearance end condition” ,

P.TI.6 stated that i t  had taken him about f i fto o n  

cinutos to soarch fo r  and got the nine people. Mr* N & sioirc's 

in crod u lity  was about tho tdoo fa c to r . He argued that i t  was 

h igh ly  un likely  that P.IT.6 could have been able to get nine such 

pooplo in  a nattor o f  f i f t o o n  ninutos. iga in  that argunont 

Mr, Mapunda nado rofcronco to the ovidonce o f  P .¥.6 

that nrny people pass by tho p o lioo  station  on th o ir  

way to  and fron tho port;, and th is  cvidcnco was not 

contr&vortod,
»•« » / i o
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In -tho evaluation o f  the -trial judge P.TT.6 

and P*TT«0 wore objG ctivo, inprosoive and re lia h lo  

w itnosses. Givon that consideration, along with tho 

fa c ts  that tho cross—oxaaination o f  those inLtncsc^s 

in  regci’d to  th is  aspoct o f  tho parade was alnost 

f lo o t in g , and that tho suggestion that tho appollant was 

d ir ty , d ishovollod  and. tlio only nan with sido hums was 

not put at a l l  to the two witnesses, the judge disnissod 

tho cr it ic ism . Wo havo givon the natter a careful and 

serious consideration and in  p r in cip le  we soo no good 

reason fo r  d iffe r in g  with tho loam ed judge.

This appoal thoroforo f a l ls  and is  disnissod,

KiTM) at MtiflUZft th is  14th day o f  Juno, 1991*

' L .  M . m J U M E  

J U S T I C E  O F

A .  S .  L .  2̂ L X ^ I . 

J U S T I C E  O F  / J P E A l .

d .  P .  I u 'J p ig ;j io  

A g .  J U 3T I C 3 O F  A P P E £ L .

-1 , c o r t i fy  that this, i s  a

. ■. " ' r r,a  r . v +:'

, true copy o f  .the o r ig in a l.


