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V1L APPLICATION' 1’0 19 OF. 1993
’ BETWEEN

e 'mmsmw -EQUIPMENT LTD. e e WIST APPLICANT .
-;-:J_JC;IMLD JOHN NOLAN._ . . .21\1]3 APPLIC‘

CAND

D_'V}J.AII P, VALQ\’[BHIA. e o s s s o e a RJ?SPOHDENT

(Application far Stay of the Executlon of
“the Order of Arrest and Detentlon _issued
by the High Court of Tenzania at DtSalaam)

(Mzuml, Je)
‘dated the 13th day of April, 1993
H/Coury ._Ciivil Case Nos 210 £ 1982

T

RULING

RAiuLDJhI Thot

This is yst anqQther litigation betw\een Transpor'b Equlpmen

. (2 L.) and Devram Pe Valemkhia, This t}ms, hewgver 'é-:
Managins Director of T,E,L,, one Reginald John Nohlan, is alsa a
party. _ p _
Valamhbia suc.e-eedgd i1 sgeuning '\;h‘e execution of his mﬁiti
million dollar exparte award by the civil imprisgnmgni e Nolan

for six months, Nolan is naw the nw pgyfn:; in 'Qhese

proceedings and 1s seeking bte stay the exeou‘cign .f fhe remaining

part of those six mqn@s pending bis ap.peal aga:ns;.tbst mprmonmenf.
order by MSUMI, Ja

It is betier, I bsliave, g0+  prefage fhis ruling with
certain bits of lnrgmat:.m\ A tbe beginning .of heaxring this |
application I told the .learneg sdvecates ¢f bo'bh parties the

circumctances whigh paused thix. agplwt;.on h he Bq§ dawn :

for beak_og wlmout gixine .,bar\.spondm&t 2 W af bn,ﬁﬁg
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of #%t least two“days before the date of hearing, It may well
be on record that the advocates for the respondent, Mr, Maira
and Mr, I"‘Iararido, aid net complain but used thet omission to
advance a preiiminary éb}eotion without a notice of motion as
required under Rule 100. Beoause éf the sam;3 omission, the
objection of I‘/hH:_.»bexy'a, the learned counsei for the appliican’csl,

against thed informal preliminary objection, was overruled,

The preljmin:ary objepfion of the réspondent sowght to
strike out this appli-.c.:at'ion.. I rejected that objection and
I graniﬁd the mc:«‘.:i.m by r;u:. Mbuya to amend the ?ffidavit
filed in suppert of Athis applioétiox;. I weserved giving my

> rcasons for se do:‘.ngf. I 2m going to do that now,

Mr. Mbuya wr;ia 4o the Rogistrar of Court of Appezl
{R.C.A,) Bee inc to amend his affidavit and enolosed a ccuy
of a new affidavit’ indi.ca:inb the propssed emendments., Mr, Mairats
objeetion wes that a letter could not do that and that amendment

H

needed +the leave of the Court, Mr. Ma:.ra then asked for the

N *

‘applz.catwn ’(,q ba- struck ot b«ause tb,a affidguit was so ‘
defective tha ¢ *here was lnfact no affidavit at all in suppart
of - the appl:.cation and that that, of; nded Rule 46 (1) Mr. Mbuya
replicd that h,s h’ijc; ‘b«»}i‘(:,‘t_a. wag a 2gre muicgtion tbat

he wss f‘o,.g to ask fo.. leavc to amcnd,

- ¢
3 w¥

I am s-a;h:l.sfied. M thc lctter did not seek i'a amend |
the affidevit ard the‘t beforc IE, I\’buya could ask far leavo 4q
amehd be wos acruiu.tb a pl:ellmmafy ob,]cetm, T agrac -
with Mr. D/Ibuya, Just as M:.‘. I.ara*xdo did, tha'b as he had ned

addressed the- Gow:‘b ’hhen the ..10+:.on +0 amend had not slarigd ,

as was said in os E ’ WEIP RSt her v, R [1972_7 .4, 170.
Eowever‘, you can. onlg ;émnd- whoi- is already in existensel’

50 the q_uestibn is: -was thers sm affidavit to 'bé'amended?
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Affidavits are required to contzin certain essential
dctails such as sources of information, what information
is from personal knowledge and what is obtained from other
sources and there should be an affirmetion clauss. These
were missing in the affidovit of Mr. Mbuya and he was praying

to 2dd a now paragraph eleven to introduce them,

3uch omission w.s dealt with by the East african Court

of Appcal in ‘A’srs.anand and Sons (Ugenda) Ltd; Viy Byl Records

Lid, [ 1959 7 Bt 360 at 364. Sir XKENNETH OTCOMNGR, the
President, said "Tﬁe affidavit of Mr., Campbell was deficient
in three aspcots 4.:.-.." The learned President then set out two
of those threc aspests and econcluded thal wThe Court should not
have acted upon aniaffidavi‘b 89 drawvn", It is remarkshle to
note that the learned President did not say that because of

the delegts there was then no affidavit at 41,

15 Egzspa ir Litde Ve }garry Ea,ndy Z" 1942 j B.A. 414 there

weré “he same Grregrs ‘ond Sir ALASTATR FPMBE, the Viee~rresident,
after rcloring e jhe passage of Sir KENFETH quoted above,
concluded "In my {;pim’.m thc‘.'»carned Judge ought wpd to have

acted on Moy Digilvatg affidavit,”

Thus both tf-'w lordships aocgpiad 38 o faaf €he
existence of en afffdaglt in coch case but held thad the ir
defects affccteds their relizbilify, So in the présent case
thore wes an affidaviy which was jetently defiedive snd yhjch
Mr. Mbuys craved leave to amenl. Thot was Wby,I readily
gave that- 1cave‘ _. ’ X
After I had granted leove fo anend,I an adjournment was

requested Ly the ﬁ@@dsnt far time o file s countereafiidavit,

v"”!/4
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That was given and after two days enother preliminary

objection prcecded the hearing of the application,

Mr. 'Mai'fa sought an orcer to strike out the application

for offending Rule 46 (3) in that the application was not

. accqmpanicd by a oopy of “the ruling of MSUMI, J,' M,r: Mbuye
pointed out tha‘h'Rﬁle 46 (3} deals with applicetions fer ‘
leave to api)e'al.' Mr. Maira admitted that there is no
Spcm‘ifi/.‘. rule on an application for & stay of execu‘tionv but
submiticd that Rule 46 (3) sh-ould be nsed mutatis mutandis,
In the alternative Mr., Moira submitted thst Rule 3 should

be invoked to meet the ends of justice,

T mede no ruling on that but decided 6 proceed with the
hearing of fhe substantive applicatdon znd fo give wy ryling

at this Junciure,

Tt is glaringlyﬂobviogs that Rule 46 (3) is inapplieshle
for tﬁis agrt of appii_;a’cionf L8 there is ng rule relevant _
bo o stay of excoution, thes Court-then has ta £all back on Rule 3.
In my wcll considersd opinjen Rule 3 disl;a:sas the pead of applying
ainy other rule mutatis mutandis, T

3

gontrary to the views of Mr. Mbuya, I a'gree'_with
the submission sf Nr. Mairs thet pule 3 is purely for meeting
the ends of justice and it is not there to assis{ the
provide o th{a\lmmahlz 40 the mezpondenty if ibat

meets the ends of justice,

applicant or the apgél_k;nt only, -Rule 3 could be used ta

The question is what 1ls the ends of jusitice here, Since
there is no Specifj;. rule requiring annexing a copy of the

ruling soughi te be sigved, ere 'Ak ends of justicg med by

cears/S



strikinz out the applica.tion or by hearing it and by determining
it on its merits or demerits:y Without amy hesitetion, T am of

the firm opinion that it is the latter coursc.

Before .embar'king on the substantive applicetion, I feel
I may as well dispose of ancother preliminary matter though it
was not submitted as such, that is, a preliminary ebjection,
‘Mr. Marando subgitted that there J.S no such thing as a stay of
exccution of the romaining part of a term of detention in the
cxccution of a deoree. He contended that the proper course
of action was for the opplicant to apply for rclsase under

‘scotions 46 and 47 of the Civil Precedurc Code, 1966,

Here I will only point cub that the Civil Procedure Code,

' 1966 docs not apply to this Couwrt. That is certain from the
definition of the word "court® in sestion 2 of that Code which
means "thc High Cci;x't.bf the United RepubliQy a sourt of a
resident magistralc or a distriot oourt presided over by a civil
magistratet, The exccption is as provided under sechion 4(2) of
the Appellate Jurisdicfion sef, 1979 where this Court has

the same “power, aulharity and jurisdiction wosted in the

court from whish the appeal is brought', Herc there is no
appeal and a é't;.ay' can only be grantcd by' this Court and sa the
subscction is inapplieable. So thig applicatioen 1a gowerned

by the provipicuns of the Appellate Ju.risdicti.on Aet, 1979

apd the Rules madg thereunder. gere it is Rule 3 (2) (b).

Mr. ‘M‘ou:y‘a dwaalt hsaviiy ap the chapoes of tho suscess
of his inicnded appsal. Thus in effeet he argued before me
the appcal against the detention ol Nolan in executian of
the decreé in favour of Valambhia, That invited Mr, Meira

end Mr. Marando %o Dose the. counser argurents to.oomvino: me

aees/6



that there was no flicker of hope of success, Needless

to say, I am sure, the merits or demerits of the detention
is not. oy baby. What coneerns me is when con a court grant
a stay of cxecution, In other woerds what are the grounds

for ordering a stay of executiom,

HATSBURY 'S LAWS OF ENGLAND 4th Ed. Vol. 17 parz 455 as

pointcd out by Mr. Marando, provides that a court will only
grant a stay if therc are"special ciroumstances, Three
examples of these have been enumerated: A stay will be
granted, fiist if a refusal will render the appeal nugzatory;
second the poverty of the respondent; and lastly if the
payment of the judgment debt wil} destroy the substrutum of
appeal,

These examples envisage a sitmation where the payment
of the decretal amount is to be stayed, But that is not the
situation in this application, Here the applicant is in
prison cnd he wanis that to be stayed, It is & bail pending
appcal- if &ou like tq put it Lu erimingl law {pemipology.

So the first and the third examples are relevant here,

As for the first cxample -§f a stay is refused then the
appeal might be rendered nugafomy 1ot in the sengs of worthless
;;r futile or inoperative or invalid. But the appeal could be
nugatory in sense of trifling that is not rendering full value,
Suppose the mppeal is allewad then Nolan will have lost his
frecdom, AS for the third cxemple, his continued incarcsretion
affcots, though migh’c not dsstroy, the sﬁbstrutmn of appeal which
"is thot he should net hove been imomisoped-at ally

aseen/T



But there is another dimension to this application,
A mant!s freedom is seered under inbternational humon righis
norms, Detention is a violation of that iﬁheront right.
4Tticle 11 of the Intermational Covenant of Civil and Political
Rights prohibits oivil imprisonmcnt and, I may add, without
derozation, Tanzania ratificd and acceéed to that finstrupent
on 11th June, 1976, j;dmi‘b‘tedly, our legal position is that
these instx:uments arc not self-sxecuting, There hos to be
an At of our parlizment, to make them operative., Fortunatcly,
Article 15 (1) of {ho Constitution of the United Rcpublic of
Tanzgvnia, 1977, safc guards man's' frececdom, However, Article
15 (2) (a) derogates #in oerisin ociroumsténecs and subject to
- a proccdure prescrivbed by law', Such a prescription is found
in Scction 44 of the Civil Proccdurc Code, 1966 which allows
arrest and dexsﬁtioﬁ in exs:ution of desree for thg payment

of money,

as already poinfed out our Constithicnal peokastion
falls short of the{ which is prewijed W the Internatioral
Cmrene‘nt of Civil and political Righis. But since we are
a pafty ta thai Covenant, then it is my conviction that we
have st lsasdy to ip@xpret and apply owr dgragating lew extrgmely
strictly. I have alrcady stated that whother or not the
conditions enumexated in section 44 of the Civil Progedure
Code for civwil Wisonment have been scrupulously gbserwved
by MOWMI, J, 15 the subjest of the intenged cppeal, - T will
never let myself b tempted into encroaching on thay province,
Howevers L am totaiy ocanwinced cnd verily believe tb-a;t. where,
as in this wse,A thers exists a-vc‘n.ue of appeal to the highest

.
court of the land, wﬁn the deordration of the freedom of an

/8
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individucl in setisfaction of a eivil debt, should be stayed
pending the decision of that highest court, This is the very -
pinimuﬁ we can do as a party to the iﬁstrument which prohibits

civil imprisonment without derogution, -

The respondent has shown his concern on sccurirg
suretics, Mr, Maira and Nr, Morando askcd for the deposition
of thc decrctal amount., That, with respect, will not then be
a stay of the gxcoution but a releasc beoause of the satisfaction
of the decree, Mr, Mbuya, on thc other hond, submitted that
sceurity in this casé is similar to that in beil; aiming at
secu:r'ifg the appesrence of the'applicanta Howcyer, as the

sums involved are colossal then surgties should rcflcet that,

Mr. Mbuya produced for the-dpspection of the Court
two title deeds: -Title No. 31689 with L,0. No, 94334 and
Title No. 36235 with L.0, No, 423149, Cowernment maluation

rcport of the fwa properiies is shs, 119,488,000/=.

Mr, Maira and Mr, Marando raiscd ¢ertain issucs.- One,-
they scid that one of the pz-opapticé belangs to a limited
company and 80 a re,soiution of its Board s requirsd %o plsdge
the propérty as surety, Then there wos the observetion that
there is na evidcnq; that, the Pregident has given his <onsent ,
for the Campery tq own lend under the Land Ordinance, However,
there wers noq;su.sa $aiged with respset tg tha -scoond -mﬁce of

propertty' .

Without go;ng inte ihosc issucs, I am satisfied tbet there
is enough security to cnsurc that Holen, if released, shall not

jump bail as if werge To moke it double sure his passport

03-0_./3
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shouwld immcdigtely be surrendered to the Senior Deputy Registrar

of Court of Appcala.

Foﬁ the above rceocsons o stay of execution is granted
pending appeal cgoinst the order of imprisomment in exgoution
of the deerece, The two propertics mentioned above shall form
sccuritics and it is ordcrcd that the Scnior Deputy Registrar
of the Court of Appeal shall ftake the ncocssary staps without
delay. i qlrepdy seid obove, Nolap's paseperi, too, shall be
surrendercd, L1l these steps shall be token before on order
of rel;ésc from prison is issucd,

Costs to follow gvent,

'aQ:_
T cortify tHat

( L, B, KALIGAYA )
SENIOR DHPUTY REGISTRUAR,




