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H/Court -Qivi l  Case-No* 210 t? 1989

R D L X N G

RAMJELAITI, J  J i . ;

This is  yaii another lit ig a t io n  between Transport- Equipmen 

Ltd, ( rj  .J .L .) .and Devram P^ Valamtihiar  This %jjze t h«wevt?r, the 

Managing Director of T*E,L„, :one Reginald- John Nolan, is  also, a 

p a r ty .  ,

Valamhhia -sucee-edad la . seausing the execution o f  'his m ulti 

m illion  d o lla r  exparte award by the c i v i l  impriagnijjgnli, •£  Nolan 

fo r  srx  months*. Nolan., i s  now "toa -erc^pd 543. ^hese

proceedings and i s  seeking to stay  the exerutign "gf the rema in ing :: 

part of those s i x  raqji^js pending, h is apjp^ai i^^ia-ooment

order by MS-IJMI,

I t  i s  b e t te r , J b s l is y e % • preface ru lin g  w ith

. c e rta in  b it s  o f in l^ ra s 4 ip »^  A^.Uae. beginning £&  beaming t h is  . 

a p p lica t io n  I  to ld  the >learne4 advocates <jf t » t h  p a rt ie s  the 

circumstances w h i^ i caused this.. eg jA^jjetipa ^  ft? Bf j^dhwn 

fo r  haa^tng w ithout gi=¥lpg -3. n^-^ce -a£
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o f £ t least' two days before the -date o f hearing, j t  may w e ll 

be on record that the -advocates fo r  the respondent, Mr. Maira 

and Mr, Marando, did not complain but used that_om ission to  

advance a prelim inary ob jection  without a notice o f motion as 

required under Rule 100. Because o f the same omission, the 

ob jection  o f Mr.Mbuya, the learned counsel fo r  the app lican ts, 

against th a t in form al prelim inary ob jec tion , was overru led .

The prelim inary ob jeption  o f the respondent sought to  

s tr ik e  out th is  ap p lica tion . I  re jec ted  that ob jec tion  and 

I  granted the motion by Mr, M^uya to  amend the a f f id a v i t  

f i l e d  in  support o f  th is  ap p lica tion , i  re-serv&d g iv in g  my 

-reasons fa r  so  doing* I  am going to  do that now,

Mr. Mbuya to  the f ie g is ira r  o f  Court o f  Appeal

(R .C JU ) seeking to  amend his a f f id a v i t  and enolo&ed a -copy 

o f a new a ff id a v it . 'iu d  tea t in g  the prop»sed amendments. Mr, Maira»s 

ob jection  was that a l e t t e r  could not do that and th a t amendment
ir *

needed the leave o f the Cowrt, Mr, Maira then asked fo r  the 

application, ijjj struck  out because tha. a f f id e n i t  wae so 

de£§etiva tha. t  there was 'in fa rt no a f f id a v i t  a t  a l l  in  support 

o f tli<3 ap p lica tion  end that that, offended Rule 46 ( 1 ) ,  Mr, Mbuya 

rep lied  that. H i i  was a aore that

he was golag to  ask fo r  leave, to  amend.

1 am tmA/ta£< yia±. the le t t e r  did not aeels amend .

the a f f id a v i t  and that before Mr, Mbtya could, ask f o r  leave, -fcq 

amefld he isjas XaCfi^ a pre I4nuagff3r X  - ; .

w ith  Mr. Mbuya,, .£«st*as Mr.-Karando d id , that as he had nai 

addressed the Court .then the notion to  amend had not s ta r ted  , 

as was sa id  in. Q a a ^ y ^ S t^ o t h cr  v .  R.-- /~1972_7 B-.A, 170*t 

However, you can. ou%..aiosnd. wha'i is  already ia.«sciataai»a%:

SO the question i s :  - -was there an a f f id a v i t  to  be amended?
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A ff id a v it s  are required to  contain certa in  e s s en tia l 

d e ta ils  such, as souroes o f in form ation, what in form ation 

is  from personal knowledge and what is  obtained from other 

sources and there should be'an a ffirm a tion  clause-. These 

were missing in  the a f f id a v i t  of-Kir. I-lbuya and he was praying 

to add a new paragraph eleven to introduce them.

Such omission wps dea lt w ith by the East A frican  Court 

o f Appeal in  Assanand and Sons (ifeanda) L td , y.t B--«A« Records 

Ltd-, / “ 1959J7 E-.A-, 560 a t 364 . S ir  KS1BIETH O'COBITCR, the 

p res id en t, sa id  “ The a ffid a v it^  o f Mr, Campbell was d e f ic ie n t  

in  three aspeots The learned president then se t out two

o f those three aspe-ots and concluded that "The Court should not 

have acted upon a n ,a f f id a v it  sq drawn1'-. I t  is  remarkable to  

note that the learned president did not say that because o f 

the defects  there was then no a f f id a v i t  a t 41**.

Xtt csspajg Ltd , v .  Harry Gandy [~ T-9̂ 2. ~[ EJU 4 14  there 

were the same errors  and S ir  ALASTAIR FCEB'iS, the V i  cw-P-re s id ant, 

a f t e r  rc fa rin g  t »  the passage o f S ir  iffilffiEETB quoted above, 

concluded " In  my the ’Tearnad. oughi Ufrt to- ha-ve

acted an BE, D '»S iIv -a ls 'a ffid a v it ,"

Thus both. lordships aocsptad. as -a fa-eA. «;be '

ex istence ox an a f f id a v i t  in  each case but held that th e ir 

defects  a ffec ted * th e ir  r e l ia b il it y - .  So in  the present case 

there was an e ff'i& au li. which was 3ja ten tly  daXeativs -sod. vfcoi&h.

Mr. Mbuyo-craved loavg t o  amend-. Dhct was why 1  re a d ily  

gave that- leave^

A fte r .I  had granted leave to Emend, an adjournment was 

re-aucsted ty the j£s?i^3d£.nt far. i .use ■to f i le  .-s <^oimts3J»a£f <£avit.
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That was g iven  and a fte r-tw o  days another prelim inary 

ob jection  preceded the hearing o f the a p p lica tion .

Mr. Maira sought an orrer to  s tr ik e  out the ap p lica tion  

fo r  offending' Rule 46 (3 ) in that the ap p lica tion  was not 

accompanied by a oopy o f the ru lin g  o f MSUMI, J . Mr. Mbuya 

pointed out that Rule 46 (3 ) deals w ith app lica tions  fo r  

leave to appeal. Mr, Maira admitted that there is  no 

spacifixs .rule 00a an a p p lic a t io n -fo r  a stay o f execution but 

submitted that Rule 46 (3 ) should be used mivtatia mutandis.*

In  the a lte rn a tiv e  Mr. Maira submitted that Rule 3 should 

be invoked to  meet the ends o f ju e t ic e .

I  made no ru lin g  on that but decided td  proceed w ith  the 

hearing o f  the subs-tar.tivc ap p lica tion  and to  gj-Ve uy ru lin g  

at th is  juncture #

I t  is  glaring ly^obvious that Rule 46 ( 3 )  is  inapplicable 

fo r  th is  s o r t  o f a p p li«a t io n i As there is  no ru le  re levan t 

to  a stay o f execution , the*Court - then has t *  f a l l  back on Rule 3. 

In  my w e ll considered opinion Rule 2 d iP jqsas t ha used -of applying 

any other ru le mutatis mutandis,

■ £■
Contrary to  ttie views, o f Mr Mbuya , I  agree 'w ith

?* c
the s-ubiaissioo. Mai£3 that jp ils  3  is  jju rg ly  i-oj» joseting

the ends o f ju s t ic e  and i t  is  not ttiere to  a s s is t  the 

applicant or the apgellan t on ly . -Rule 3 could -be used ta 

jprovijiG 2. s id y j^ tiftx^ 5«aueable to  istte ccspoqdcot i f  iixat 

meets the ends o f  ju s t ic e .

The question is  what is  the ends o f ju s t ic e  here.* Since 

there is  no s p e c i f i*  ru le requ iring annexing a copy o f the 

puling so u sh i-ie  bo -stay&d, ' a* erxis. ox .^justice met by
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s tr ik in g  out the app lica tion  or by hearing i t  and by determining 

i t  on i t s  m erits or demerits;' Without any h es ita tio n , I  am of 

the f i m  opinion that i t  is  the la t t e r  course*

Before embarking on the substantive a p p lica tio n , I  f e e l  

I  may as w 6 ll dispose o f another prelim inary matter though i t  

was not submitted as such, that i s ,  a prelim inary ob jec tion .

Hr. Marando submitted that there is  no such thing as a stay o f 

execution o f  the remaining part o f a term o f deten tion  in  the 

execution o f a deoree. He contended th a t the proper course 

o f action  was f o r  the applicant to  apply fo r  re lease under 

sections 46 and 47 o f the C iv i l  procedure Code, 19 6 6 .

Hera I  w i l l  on ly po in t out that the C iv i l  procedure Code, 

1966 does not apply to th is  Court. That is  certa in  from the 

d e f in it io n  o f the word "cou rt" in  sec tion  2 o f th a t Code which 

means 11 the'H igh Ccais-t. o f the United R e p u b lic  a court o f a 

res iden t m agistrate or a d is t r ic t  oouirt presided over by a c i v i l  

m ag is tra te ". The exception is  as provided under sec tion  4 (2 ) o f  

the Appella te Jwcisdio^ion 1979 where th is  Court has

) the same ;1power, authority and ^uri&di-a-±4on w s ta d  in  the 

Court from whi«h the appeal is  brought". Here there is  no 

appeal and a stay can only be granted by th is  Court- and so the 

subsection is, inapplicable . So t i l ls  ap p lica tio n  govsrned 

by th « pco-vJpioDs- -of the Appellate ju r is d ic t io n  A-«t, 1979 

and the Rules mad̂ . thereunder. Bsre i t  is  Rule 9 (2 ) (b ) .

Mr* Hbyya 4-w£5a.it-bsavj.ly op. the cfcianoes- o f  ijx i -aaooess 

o f h is intended appeal. Thus in  e f fe c t  he argued before me. 

the anpeal aga inst the detention  of Nolan in  execution o f 

the decree in  favour o f Valambhia( That in v ited  Mr. Maira 

and Marando to- pose th e . counier asgtawmte to- ooxwtncx; me
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that there was no f l ic k e r  o f hope o f success. Needless 

to  soy, I  am sure, the m erits or demerits o f the detention  

is  not baby. Wha:t  concerns he is  when can a court grant 

a stay o f execution . In  other words what are the grounds 

fo r  ordering a stay o f execution ,

HAISBUHY»S LAWS 0? jDICLAHD 4th Ed* Vol.. 17 para 455 as 

pointed out by Hr. Marando, provides that a court w i l l  only ' 

grant a stay i f  there are 'spec ia l oiroumstances* Three 

examples o f these have been enumerated; A stay w i l l  be 

granted, f i i- s t  i f  a re fu sa l w i l l  render the appeal nugatory; 

second the poverty o f the respondent; and la s t ly  i f  the 

payment o f the judgment debt w i l l  destroy "the substrutum o f 

appeal.

These examples envisage a s itu a tio n  where the payment 

o f the d ec re ta l amount is  to  "os stayod ,  But that is  not the 

s itu a tio n  in  th is  ap p lica tion . Here the applioant is  in  

prison  end he wants that to be stayed . I t  is  *  b a i l  pending 

a p p ea l- if you liJce to. airt i t  ia. osim ingl law ^ jan in o lagy .

So the f i r s t ,  and the third, examples are re le va n t here.

As fo r  the f i r s t  example -j_C a stay is  refused then the 

appeal might be rendered nuga'IiDay no ;̂ in  tba -of worthless

or fu t i l e  or inoperative or in v a lid . But the appeal could be 

nugatory in  sense o f t r i f l in g  that is  not rendering f u l l  va lu e . 

Suppose the appeal i s  alloifQ^ then Nolan w i l l  have lo s t  his 

freedom. As fo r  the th ird  example, his continued incasesration  

a f fe c ts ,  though might not destroy, the substrutum o f appeal which 

is  that he should n*-t i©ve b&an iuroiisoofid—a t  a ll- .

j. • •«»/*?
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But there- is  another dimension to th is  a p p lica tion .

A man's freedom is  sacred under in te rn a tion a l human righ ts  

norms. Detention is  a v io la t io n  o f that inherent r ig h t .

A r t ic le  11 o f the In tern a tion a l Covenant o f C iv i l  and p o l i t i c a l  

R ights p roh ib its  c i v i l  imprisonment and, I  may add, without 

derogation , Tanzania r a t i f ie d  and acceded to  that instrument 

on 11th June, 1976* Adm ittedly, our le g a l p o s it ion  is  that 

these instruments are not s e lf-ex e cu tin g . There has to  be 

an Act  o f our parliam ent, to  make them op era tive . Fortunately , 

A r t ic le  15 (1 ) o f the Constitu tion  o f the United Republic o f 

Tanzania, 1977» sa fe guards man's freedom. However, A r t ic le  

15 (2 ) (a ) derogates » 'in  ce r ta in  cirouaiEtansas and sub ject to 

a procedure prescribed by law".. Such a p rescr ip tion  is  found 

in  Section  44 o f the C iv i i  procedure Code, 1966 which allows 

a rrest and deten tion  in  execu tion  of decree for the payment 

o f money.

As already pointed out our C o n stitu iica a l p ro tec tion  

f a l l s  short o f that which is  p r«rided  Tjy the In tern a tion a l 

Covenant o f C iv i l  and p o l i t i c a l  R igh ts . But since we are 

a party to  tha* Covenant, then i t  is  my conv iction  that we 

have at Isas*, to  and aucJy oiP? A w x & tia g  •eJttcsinely

s t r i c t l y ,  i  have already stated that whether or not the 

conditions enumerated in  sec tion  44 o f the C iv i l  pctj^edure 

Code for c i v i l  imprisonment have been scrupulously observed 

by I-ETEL, J* Xs s nKja-ot the intended appeal. I  w i l l  

never le t n yse lf bd tempted into encroaching on that province. 

However, I  am to ta ly  ooasrljaced and verily  "believe tha t where,

as in  th is  oase, there ex is ta  a venue o f appeal to  the -highesi
yt*

court o f the land,. ^hen the dep riva tion  o f the freedom o f an

• • • • %/Q



ind iv idu a l in  s a t is fa c t io n  o f a c i v i l  debt, should be stayed 

pending th e  decis ion  o f that highest court. This is  the very 

minimum we can do as a party to the instrument which proh ib its  

c i v i l  imprisonment without derogation . ■

The respondent has shown his concern on securing 

su re tie s . Hr.'M aira and Hr. Marando asked fo r  the deposition  

o f the d ecre ta l amount. That, w ith rcspect, w i l l  not then be 

a stay o f the execution but a re lease beoause o f the s a t is fa c t io n  

o f the decree. Mr. Mbuya, on th e 'o th er hand, submitted that 

secu rity  in  th is  case is  s im ila r to  th a t in  b a il ;  aim irg at 

securing the appearance o f the app lican t.* HoweTer, as the 

sums involved are co lossa l then su re ties  should r e f l e c t  th a t.

Mr.'Mbuya produced f o r  the*inspection  o f "the- Court 

two t i t l e  deeds: T i t le  No. 31689 w ith  L f0.  Not 94534 and 

T it le  No. 38233 w ith L .O .'H o. 'W.3'349# Gosremraont va lu ation  

report o f the two p roperties  is  sbs , 1 1 9  ̂ 8 ^0 0 0 /= ,

B?. Maira and Mr,’ Marando ra ised  certa in  is s u e s ,- One,, 

they said that one o f th.® p roperties  belongs, i <x 3  lim ited  

company and so a re so lu tio n  o f i t s  Board is. requ ired to  pledge 

the property as surety.- Then there was the observation  that 

there is  no ev id cr^ . that..the president bias g iven  h is -consent 

fo r  the Company tci own land under the Land Ordinance, However, 

there wsxe rvo r n ’̂ g-c. iziib- reepa^t t-o -acooud o f

p roperty ,

Without going in to  those issues, I  am s a t is f ie d  tha"t there 

is  enough secu rity  to ensure that Nolan, i f  re leased , sh a ll not 

jump b a i l  as i t  To mckJ i t  double sure his passport

-  8 -



should immediately be surrendered to the Senior Deputy R eg is tra r  

o f Court ox Appeal,.

For the above reasons a stay of execution is  granted  

pending appeal cgain st the order o f imprisonment in  execution  

of the decree* The two p rop erties  mentioned above s h a l l  form  

se c u r it ie s  and i t  is  ordered that- the Senior Deputy R eg is tra r  

o f the court o f Appeal s h a ll  take the neoeseary steps without 

de lay . As a lready  sa id  above, jjodLac’s  paespacfc* top , s h a l l  be 

surrendered.* A l l  these steps s h a l l  be taken be fo re  an order  

o f re lease  from  prison  is  issu ed ,

Costs to  fo l lo w  event.

I  c e r t i f

>2th day o f May* \ 993*

& .|S . L . RAMADHANt

•fefaCE OF APPEAL*. — —-   ■  ----   7

copy of the o r ig in a l*

SENIOR DBPOTT R E& ISm R*


