IN THE COURT OF APPEAL OF TANZANTA

AT ARUSHA

(CORAM: KISANGA, J.A., MNZAVAS, J.A., And MFALILA, J.A.)

CRIMINAL APPEAL NO, 99 OF 1994
BETWEEN
MOSES MUNGASTANTI LATZER @ CHICHI. . o APPELLANT
AND

THE REPUBLICs ¢ 2 o © o o © o o o « &« RESPONDENT

(Appeal from the conviction of the
High Court of Tanzania at Arusha)

(Mushil;{:)

dated the 4th day of September,1992
in

Criminal Sessions Case No. 16 of 1991

JUDGEMENT OF THE COURT

MNZAVAS, J.A.:

The appellant, Moses Mungasiani Lalzer & Chichi, was charged
with and convicted of murder ¢/s 196 of the Penal Code and sentenced
to death. Dissatisfied with the decision of the High Court he has

come to this Court.

Mr. Mwale, learned advocate, appeared for the appellant while

Mr. Mwaimu, learned State Attorney advocated for the Republic.

Mr. Mwale essentially arqued that on the eviderce before the
High Court the learned trial judge should have convicted the
appeltlant not of murder but of the lesser offence of manslaughter
c/s 195 of the Pernal Code as, 1t was submitted, there was a fight
between the deceased and the appellant before the latter fatally
attacked the former. The learned State Attorney on the other hand
supported the conviction for murder arguing that the appellant had
ambushed the deceasdd, PW.1 and PW.2 in an attempt to commit tRe
offence of robberve
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In this case the conviction of the appellant for the murder

of the deceased stards or falls on the evidence of PW_,1 and PW.,2.

According to the evidence of PW.1 on 28/7/91 he at about
9 pem., was In ths company of the deceased and one, I'lorida Ndosi
(PW,2) at Kivulini bar quenching their thirst. They remained there
for a whil=s and left to Tanta bar.: &As they were on their way to
Tanta bar the deceased and himself were assaulted by two people
whom they 3identified as Chichi, the appellant, ard one, 3imon
Alfayos When they asked their assaillants why they werea attacking
them the assajllants attacked them all tha more and the appellant
took a knife from inside the pocket of his jacket. At this
juncture the witness told the trjal Court that he ron away to
enl ist assistance from his watchman, (PW.,3) - And added "I left

the accused fighting with the deceased while holdirg a knife.

PW.2's testimony was to the effect that after Kivulini bar
they left to PW,.1's placz of work ard that as they were going two
young men came from the sida of the path and slapped the deceased
on the shoulder. Tha deceasad asked tha young men why they
assaulted him and a reply came from one of them -~ “Turataka

kukunyang'anya pesa".

The appelilart said in his defencz given on oath that he was
also at Kivulini bar on the2 material evening drinking. From
Kivulini bar he went to "3aa ya John Lema" whare he drank beer.
From thare he proceeded to a hotel of Mama Elizer. Thereafter
he went home accompanied by one, Slmon Alfayo. ©On the way they
met three people, two a=ntlemen and a lady walking at close-~range;
the lady being in the middl». He recognized one of the men as
Elibariki, (PW,1). According to his defence he grested them in
a perfectly proper manner — "Jamani habari ya saa hizi" but they
did rot reply. 4He 211 the same touched the lady's shoulder and

sadd to her - "Maona leo uko na akina Niko". PW.1 is said to
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have replied - "Kwani unamfahamu huyu mwanamke", jumped on the
appellant ard held him by his shirt ard at the same time the

deceased hit him with his fist and fell him on the ground and
held him by the neck. According to his defence it was when he

was being held on the ground that he pulled his knife and stabbed

the deceased ir self-d:fance.

In finding the appellant guilty of the offance of murder

the learred judge sa2id irter alla:

—-="In othar words the accusad cannot be
heard to say that he was overpowered
ard therafore justified to stab the
decedsed so as to reduce the act of
il71ing to that of manslaughter as
found by the assessors in their
opinjions. It will be an extremely
bad pracada2nt to allow someone to
deliberately and with unknown motjve
to attack anothar person and in the
course of the ersuing struagle the
cttack.r should be hrard to say that
he has Dbeswn overpowered and thus

ertitl~d to ki1l the other p=rson."

In this case both the avidence of the prosecution and the
defence case is ad idem that the app2"lant, PWe.1l and the deceased
were drinking 2t Kivulinj bar. It is also clearly brought out
from the prosecution case ard the defence that the deceased and
the appellart fought on the material night. As for the learned
3tate Attorney's submission that the appellant ambushed the
deccased and hjis companions and that he committed the offence of
murdar as he was octtempting to commit the offence of robbery we
are far from being persuad=d by this argument. If the appellant
had in fact deciind to commit robbery he could not have been so

naive as to sqyeto his victim -~ "Tunataka kukunyang'anya pesa"
. ! . b ]
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bearing in mind thont the appeallant, the decrasad and PW.1l were
fellow villagers. That he would have decided to expose himself
in such marncr is, to say the least beyond our comprehens ion.

If he ir fact said so it was, in our visw, more of a drunken froth

than an intent of mal ice.

Coming back to the question of the appellant and the
deceased having fought it was, in our view, a misdirection on

the part of the 1l..arned trial judge when he said:

"Even if I was to find that the deceased's
death was caused under the circumstances
described by ths accused, I would still
hold that the death of the deceased was
murder. This is because the accused
havinrg bz2en the one who started the
fight he canrot turn round and say that

he was acting in self-dafence."

This was a misdiractior because if appellant's version was accepted

the defence of self—defence would have been available to him.

It has beenr sz2id times without numbz2r, and we would 1like to
reiterate that wh=re d-:ath is caused as a result of a fight an
accused persor should be found gquilty of the jesser offance of
manslaughter 2vd not murder. See the decision in R v JOHN WIMAANA
(1968) HCD 49, May be it is not irrelevant to mention if only in
passing the defence casa that the 1ady, (PW.2), in some ways
sparkad the fight between the deceasad and the appellant. This
defence was apperently not adverted to by the learned judge in his
judgemert. After our close review of the evidence tendered before
the High Court we are satisfiad that the question of appellant's
guilt regardirg the charge of murder '"is so complicated and

uncertain that the Court of first instance ought to have felt

some doubt about it" - R v RAMZAN AHMED JAMAL - (1955) 22 EACA 504.
e '
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On the evidence we are not surprised that the assessors were
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unanimous that the appellart was only guilty of the lesser

offence of manslcughter c¢/s 195 of the Penal Code.

In the evant the conviction for murder is hereby quashad and
the sentence of death is set aside. In substitution therefor the
appellant is convictaed of the lesser offence of manslaughter

c/s 195 of the Penal Code.

As for the sentence to ba Imposed the appellant used a
knife in kil1ling the deceasad. The use of a knife in a fight
is always a t«lling factor against an accused person. The

appellant is s-ntencad to 10 yc~ars imprisonment.

DATED at ARUSHA this 28th day of November, 1994.

R.Ho KISANGA
JUSTICE OF APPEAL

N.3. MNZAVAS
JUSTICE OF APPEAL

LM MFALTLA
JUSTICE OF APPELL
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