
IN THE C O U R T  OP  A P P E A L  OF  T A N Z A N I A  

A T  P A R  ES  S A L A A M  

(C O R A M ; K I S A N G A ,  Aq. C . J . . O M AR, J . A . ,  A n d  L U B U V A ,  J . A . )

C R I M I N A L  A P P E A L  NO. 1 30 OF 1994 

B E T W E E N

S A I D I  A B D A L L A H ............................... A P P E L L A N T

A N D

THE R E P U B L I C ..................................R E S P O N D E N T

(Appeal f r o m  the c o n v i c t i o n  and s e n t e n c e  

of the H i g h  C o u r t  of T a n z a n i a  at M t w a r a )

(Mkw a w a .  J . )

H a t e d  the 4 t h  d a y  of F e b r u a r y ,  1993 

in

C r i m i n a l  S e s s i o ns C a s e  No. 4 of 1992 

J U D G E M E N T  OF THE C O U R T

O M A R ,  J.A. ;

T h e  a p p e l l a n t  S a i d i  A b d a l l a h  w a s  c h a r g e d  w i t h  the m u r d e r  

o f  h i s  f e l l o w  w o r k e r  S a idi H a s s a n  M n a n i l a  and w a s  c o n v i c t e d .

He i s  n o w  a p p e a l i n g .

The p r o s e c u t i o n  led e v i d e n c e  to the e f f e c t  t h a t  on 

1 6 t h  A p r i l  1991 at P u n g u t i n i  V i l l a g e  in K i l w a  D i s t r i c t  the 

a p p e l l a n t  and the* d e c e a s e d  t o o k  t h e i r  m e a l  t o g e t h e r  in the 

h o u s e  o f  P W . l  w h e r e  t h e y  w e r e  e m p l o y e d  as s h a m b a  b o ys. P W . 2  

t h e  b r o t h e r  of P W 1  w a s  p r e s e n t  t o o  d u r i n g  m e a l  time. B o t h  

P W . l  and P W . 2  h e a r d  the a p p e l l a n t  e n t r e a t i n g  the d e c e a s e d  to 

g o  w i t h  h i m  to the s h a m b a  to c o l l e c t  b u i l d i n g  p o l e s .  A t  

f i r s t  d e c e a s e d  r e f u s e d  b u t  the a p p e l l a n t  i n s i s t e d ,  so the 

d e c e a s e d  t u r n e d  to P W . l  and P W . l  p e r m i t t e d  the d e c e a s e d  to go. 

T h e  two t h e n  d e p a r t e d  f o r  the c o u n t r y  side; the a p p e l l a n t  

b o r r o w e d  a b i l l—h o o k  f r o m  P W . l  and to o k  it along. S h o r t l y  

a f t e r w a r d s  a loud sound w a s  h e a r d  b y  P W . l  and P W . 3  and the 

c r i e s  f r o m  the d e c e a s e d  s c r e a m i n g  t h a t  S a i d i  w a s  k i l l i n g  him.
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P W . 4  S i k u j u a  d / o  P e n g e r e  w h o  w a s  p a s s i n g  b y  at the time, saw 

t he a p p e l l a n t  r u n n i n g  v e r y  f a s t  to the b u s h  and w i e l d i n g  a 

b i l l - h o o k ,  and a d i s t a n c e  a h e a d  she s aw the d e c e a s e d  l y i n g  

o n  the g r o u n d ,  he w a s  a l r e a d y  dead.

I n  the c a u t i o n e d  s t a t e m e n t  b e f o r e  A S P  M a t h o  in 

th e  C . I . D .  O f f i c e  at K i l w a  M a s o k o  the a p p e l l a n t  c o n f e s s e d  to 

k i l l i n g  the d e c e a s e d  b y  c u t t i n g  h i s  n e c k  on the r i g h t  side 

w i t h  a b i l l - h o o k .  B u t  he Hiri so b e c a u s e  he s u s p e c t e d  t h a t  

t h e  d e c e a s e d  and h i s  c o l l e a g u e s  ha d  h a t c h e d  a p l a n  to k i l l  

h i m .

I n  his d e f e n c e  the a p p e l l a n t  a g r e e d  t h a t  he and d e c e a s e d  

w e n t  o u t  t o g e t h e r  t h a t  f a t e f u l  d a y  b u t  on  t h e  w a y  the d e c e a s e d  

t r i e d  to t h r o w  h i m  to the g r o u n d  b u t  he t he a p p e l l a n t  m a n a g e d  

to e s c a p e  f r o m  h i m  anH r a n  a w a y  he_ w a s  n o t  c a r r y i n g  a b i l l - h o o k  

a n d  P W . 4  w h o  s a i d  she saw h i m  r u n n i n g  a r m e d  w i t h  a b i l l - h o o k  

w a s  l y i n g .  The a p p e l l a n t  t h e n  said tha t  he d i d  n o t  k n o w  w h o  

k i l l e d  the d e c e a s e d .

Mr. M k o n g w a  the l e a r n e d  C o u n s e l  f o r  the a p p e l l a n t  

s u b m i t t e d  t h a t  the l e a r n e d  t r i a l  j u d g e  e r r e d  in l a w  a nd in 

f a c t  b y  f i n d i n g  the a p p e l l a n t  g u i l t y  of m u r d e r  i n s t e a d  of 

m a n s l a u g h t e r .  He a d d e d  t h a t  the a p p e l l a n t  w a s  a c t i n g  in 

s e l f  d e f e n c e  f o l l o w i n g  w h a t  he p e r c e i v e d  w a s  a s e r i o u s  

t h r e a t  to  h i s  life, he the a p p e l l a n t  dir* not; d e n y  a t t a c k i n g  

the d e c e a s e d .

Mr. M a t u p a ,  the l e a r n e d  S t a t e  A t t o r n e y ,  o n  the o t h e r  

h a n d  s u p p o r t e d  the c o n v i c t i o n  of m u r d e r  and he a d d e d  t h a t  it 

w a s  w e l l  f o u n d e d  b e c a u s e  it is  c l e a r  t h a t  he w a s  v e n g e f u l  

f r o m  the w a y  he p u r s u a d e d  h i s  v i c t i m  to f o l l o w  h i m  to the 

f o r e s t  o s t e n s i b l y  to h e l p  h i m  (the a p p e l l a n t )  c u t  b u i l d i n g  

p o l e s  b u t  a c t u a l l y  to a f f o r d  h i m  (the a p p e l l a n t )  the 

o p p o r t u n i t y  to k i ll, w h i c h  he did at  the f i r s t  a v a i l a b l e
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o p p o r t u n i t y .

W e  a g r e e  w i t h  the C o u n s e l  f o r  the R e p u b l i c  t h a t  the 

d e f e n c e  o f  p r o v o c a t i o n  is n o t  a v a i l a b l e  to him. If the 

a p p e l l a n t  p e r c e i v e d  a n y  t h r e a t  t o - h i s  l i f e  he  s h o u l d  h a v e  

q u i e t l y  d i s a p p e a r e d  f r o m  h i s  p l a c e  of w o r k  i n s t e a d  o f  d o i n g  

w h a t  he  did. If p e o p l e  w e r e  t a l k i n g  in r i d d l e s s  w h i c h  m a d e  

h i m  u n d e r s t a n d  t h a t  t h e y  w e r e  s a y i n g  t h a t  t h e y  h a d  h i m  in  

t h e i r  g r i p  t h e n  t h a t  c o n c e p t i o n  is n o t  p r o v o c a t i v e  e n o u g h  

to l e a d  h i m  to c h o o s e  o n e  u n s u s p e c t i n g  p e r s o n  and l ure h i m  

t o  h i s  d e a t h .

W e  f i n d  o n  t h i s  a c c o u n t  t h a t  the a p p e a l  i s  d e v o i d  of 

m e r i t  and so d i s m i s s  it  in i t s  e n t i r e t y .

D/iTED at  H A R  ES S A L A A M  t h i s  7 th d a y  of  O c t o b e r ,  1994.

R.H. K I S A N G A  

Aq. C H I E F  J U S T I C E

A . M . A .  O M A R  

J U S T I C E  OF A P P E A L

O. Z .  L U B U V A  

J U S T I C E  OF  A P P E A L

I c e r t i f y  t h a t  t his is a tru e  c o p y  of  the o r i g i n a l .

( M.S. " S K I G A L I  ) 

D E P U T Y  R E G I S T R A R



IN THE COURT OF APPEAL OF TANZANIA 

AT I' A

(CORAP: RATADHANI^ J. A. . SAKATIA. J.A. . And LUGAKINGIRA. J. A.

C R H  I ’AL APPEAL NO. 131 OF 1994

BETi/EEN

KILLIAN KDEMDEM* APPELLANT

THE REPUiiLIC RESPONDENT

(Appeal from the conviction and. sentence 
of tne Higi> -Court of Tarvz.ani-a- at ilor\gea)

(Kileo~PRF/Ext. Jur,) 

dated the 17th day of Fay, 1994 

in

Criirinal jess ions Case No, 1 of 1994

RAFADHANI, J.A. ;

There is information from the Lindi Prison vide 

Telegram No, 516 of 18/5/99 to tne effect that the Appellant 

died at the Central Prison, Dar es Salaam on 18/8/97. In 

that fase this appeal abates un^er Rule 71 as properly 

submitted by Fr. I-'kumbe, learned advocate for the appellant, 

and agreed upon by Fr. Fulokozi, Senior State Attorney for 

the Respondent/Republic.

I* is so ordered.

K. 3.K.LUGAKINGIRA 
JUSTICE OF APPEAL

I certify, that this is a true copy of tue original.

O R D E R

DATED at FBEYA this 25th day of Fay, 1999

V A.3.L .RAFADHANI
\ 'V-i JUJTICE OF APPEAL

" v *  'rii

' ,/■ 3. A. JAI- a TTA
- ./ JUiTICE OF APPEAL

DEPUTY HEGIoTRAR


