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STt 3ME.T OF THE _COURT

LUBUVA, J.A.:

The High Court of Tarngzania sitting in Dar es Salaam
(Mackanja, J.) convicted the appellant of the offence of
murder contrary to section 196 of the Fenral Code. He was
sentenced to death. From the conviction and sentence, he has

appealed to this Court.

% established from the evidence on record, the facts of
the case are simples They may be summarised as follows: The
appellant anAd the deceased lived at Goba, Kinondoni nistrict
within the eutskirte of :r es Salaam., The appellant was
engaged to juar+ tha farm of -ne Michael Mushi in which pine
apples were grown. Cr 27.11.1986 at about 8 p.m. bhefore
retiring to bed the appellant wzent arourd the farm o inspect

amd ensure that the security position was ir order. In the

peurse of his rounds in the farm, the anpellant saw the

on approaching the object, it

shaddw of 2 moving objecte
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dcwned on the appellant that it was a mar who was then running

away. The app~ilar® persuaed the fleeirg person shouting '"thiefl

thief", Tiz fleeinc thiof rthe is ihe Asceased ir this case
stopped (A4 taen a’ ancod Lowarcs thoe apusnollant holdlng a
knife in his »- A,  Tha aporiiant nit wag ~eceased with a

stick which was wr sted from him (appelisnt) by the Aeceased.
As the Aeceased still p=rsistad ir a‘vancirng towards the
appellant, fearing for his life, the appellant slashed the
deceased with a penga. The deceased sustainad serious multiple
deep injuries over :he shoulders and the back. While on the
way to the hospitai th2 Aeceased Aizd. The appellant was

arrested and cha:ged with the offence of murAder.

At the trial it was not in dispute that the appellant
caused the desil o7 <che Acceased. The issue was whether
the appellant grzusad the death of the dcceased with malice
aforethcught. It was tha anne’lart's dafznce that he killed
the deceased vho w=zs fourd at the farm stealing. The learned
trial judge h:lA that the appellant used excessive force in
inflicting several serious cut wounds on tha Aeceased., The

appellant was thus convicted nf murder.

In this appeal, Miss Mjasiri, learned counsel from
the Tanzania Legal Corperation advocated for the appellant
and Mise Chinguwile, lezarn:d State Attorney appeared for the
Respendent, Republic. The memz2randum of appeal filed centains.
ghree groundu ~f' appeal which in effect bail down_tn ane
paint ~f com:lair*, - Tha*t is, that the learned trial judge
e;red‘in rejectiry :he appsllant's Aeferce eof =elf defence.
Apsuing-on this pzint Misc Mjasiri, with Adistinct elesmuence ..
addresséd  us at iéngth ~n tﬁe fact that i¥ the circumstanees

of the cdsé, the prosecutien had failed t. prove malice
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aforethought against the appellant. That the appellant sheuld

have been convicted of the lesser offence of manslaughter and
not murder because the appellant caused the death of the deceased
in the course of Aefending himself (appellant) against the

!
threatening deceasaer lMiss Mjasiri contended.

i

In support of Per submission, Miss Mj=siri referred us
to the case of IPAL«%‘. s/o IBRAHIM v R (1953) 20 EACA 300 on
the basis of which she said, the learned trial jurge had
resmlved to decide ihe instant case. Unfortunately. she
lamented, the learnéd trial judge came to the conclusion which,
in her view was nct in accord with the principles set out in
that case, Miss Miasiri, also made further reference to the
Privy Council decision in the Australian case of SIGISMUND
PALMER (1971) AC 814 which was also considered by the learned
trial judge. 1In her submission, she stressed that even theugh
the correct prirtiples on self Adefance as restated in this
¢ase were taken Into account in this case, the learned trial
judege falleA to Aistinguish the circumstances of this case fram
these in the Palmer case. As a result, in the circumstances
of the case, sha said, the trial judge fell into the errox »f
ecnvieting the appellant of the offence of murder and not

manslaughter,

Miss Chinguwile, learned State Attorney, who as already
indicated appeaxed for the Republic conceded to the submissien
¥hat the appellant should have been cohvicted of.manslaughter
and nnt murder, In view of the fact that in the evidence on
recerd, the deceased was found stealing from the shamba which
the appellant was guarding, the trial judge was wrong in rejeetin'
the defence of salf defence, Miss Chinguwile contended. She ’
fyrther argued that in viazw of the provisions ;ection 18A -(3)
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of the Peral Code, the appellant having used more force than

was reasonably necessary, the appellant should have been

eonvieted of marslaughter.

From the recor# of this case before the High Court and
the oral submissior # before us at the hearing of this appeal,
it is apparen: that 'the cssential facts are not Aisputed.

The main question 'n this appeal 1s whether the -Jefence of
i .

self Aefence coulg.in the circumstances of this case be
sustained. On thig, Miss Chinguwile, the learned State

Attorney'while 1n1égreement with Miss Msajiri learned Counsel
i
fer the appellant 'that the appellant used excessive force,

e#ategorically asiérted that the trial juAge should have feund

/
the appellant guilty of manslaughter because, she said, the
defence of self,%efence could not be discounted. 1In orcer to

¥erolve this is#ue it is imperative first to have a clear
!v’

perception of Zhe law as it stands in Tanzania today. This, it

he learraAd trial juﬂge sufficiently addressed

appears to us
himself on irn the judgment in which referercs was made to
scrtimns 18. 18A anA 18B of the Penal Code. These are the
provisions which, it should be noted, provide for circumstances
in which the right to Aefend Q?e self or one's property or others
aqginst any unlawful act af seizure, Aestruction or violence.
Hewever, the right of defence provided for under section 18A

; &

#f the Penal Cede is subject te the limitations set out under

Seection 18B whiech provides:

-

e

8B: (1) TIn exerecising the right of self
Adefence qf property, a persan
shall We entitled griy to use
such ressonable force as may be

neccssayy for that defance,
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(2) Every person shall be crimirally
liable for any offenhce resultihg
from excessive force used in-
self “defonce or in Adefence of

another or in def#nce of preperty.

(3) Anytpersonnwho causes the death
" of another as the result of

excessive force used in defence,

shall be gquilty of manslaughter,

X “

Y

C ¥

““Apart from t"Se clear statutorv prOV1510ns on the defence

§f self Aeferce ir Lanzanla,‘anﬂ as. correctly poinﬁed out by

the learned trial Juﬂg case’ law is another impoftant source

guiﬂance in Hecidlng cases’ of ‘this nature in Tanzania. 1Inm
. PR ' .{.':
the instart case, ‘the maln evidence from which the sequence
sy O3 . G
events leadlng to the death of the deceased is refLected in

v"he extra juﬂiclal statement of the appellant. This was a

1 S‘t

_.batement made by the appellant before a magistrate as a Justice

Jﬁ

O! the peace en 3,12,1%88, six aays after the incident (%7 .11, 1988).
5 iy

~Thig was, to our minds recent enough for the appellant's{memcry
'F'Ount vivialy what happened before the Aeath qf the

escased, Im the statement, the appellant among others said:
’ PP g ,

T

"eey Marz niliona kama mtu amekaa.
Nikaanza kumsogeléa na kabla sijamfikia
hatua 3 hlvi akaanza kukimbia mimi huku

namfukuza na kupiga kelele‘za mwizi,

-

.-

lezl gow

Mawya katlka kufukuzana huke;
pilimkuta nikagpiga fi g abili: - '

ubayuni mamwa marehemu alininz ng'gnxa

f#imbg na akatoa kisu na kukiwekg mkononi
114 smijeruhi juu ya mali.- zengu. (emphasis

supplied) Kwa' bahati mxono wa kushoto
nilikuwa ma pamga hivywe kabla-ha}aan:a
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kunikata nilimuwahi na kuanza kumkata
kwa kuwa kulikuwa giza sikujua nimemkata
sehemu gani kwani marehemu alikuwa
anataka kunirudishia.,"

¢

As already peinted out, the legrned trial judge accepted
L

the evidence of the appellant as the only withess whe could
tell hew the cut wounds on the back of the deceased were
inflicted. On this evidence and as the extra judicial
statement extracted above shows, iU is evident that the
appellant while ir pursuit of the fleeing deceased from the
shamba as a gugpe:ted thief, inflicted twc blows on the
deceased by use of a stick. Theresafter, in the process of
the pursuit, according to the appellant's statement, the
deceased having wrested the stick from the appellant held
out a knife while advancing to attack the appellant, In
these circumstances which were believed by the legrned trial
Judge as truthful, could the appellant avail himself of the
right of self defence.. The learned trial judge rejected
the defence of self defence when he said:

"It could be said that the accused was

alse entitled to arrest the deceased

and that he was also entitled to use

all reascnable forcz to subdue the

deceased. But it is now clear that

the deceased did not pesist the

arrest thrrugh any violence, In my

view the two blows which the accused

inflicted on the deceased were

JAanlawful and the deceased was
gntitled to defend himself. In the

sineunstances of this case the first

tWi blews were a series of unlawful
attaeks on the deceased which were .¢ .1
committed out of no legal justification."
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From this it is apparcnt to us that the learned trial
Jjudge while accepting and relving on the extra judicial
statement of-the‘aipellant, the analysis and conclusion
reached are based en parts of the statement and not the .
statement taken as a whole, This, Miss Mjasiri, learned
Counsel for the appellant submitted was not proper en the part
of the learned trial judge because it resulted in the rejection
of the de?ence of self defence raised. Referring to the case
of IPALALA s/e IBRAHIM v R (1953) 20 EACA 300 the learned
trial judge resolved to decide this case cn the basis of the
principles set cut in that case. Applying the principle in
the IPALALA cace to the circumstances of this case, the trial
judge held that as was the case in The IPALALA case the right
efwself defence was not established because no unlawful act

had been established which from the beginning had posed

Imminent danger to the appellant.

It should be noted that the circumstances and facts in

the IPALALA case are different from those in the instant case.
In the IPALALA case, the appellant killed the deceased who
at the time was struggling with the appellant's companion.
The appellant hit the deceased from behind with a stick which
he (appellant) had fetched. The blows caused griev;us injury
and death to the deccased., In defence, it was submitted that
the appellant had acted in defence of his companien's person in
¥hat the appellant had rcasonably fceared that the deceased was
attempting tm kill his companion. Dismissing the appeal, the

rt of Appeal for Eastern Africa re-affirmed the principle
:![t killing of another is justifiable where an accused person
a.ts. wit.h.vt vir\;_dic;t%ive feelil.'lg and believes, and has reasogi’tsalg
gagnds that’a persents life is in imminent peril and, that /

a.ti.n is aﬁsﬂiutely nec’>essary for the preservation ef life.

L *
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From this it is apparent te us that¢ the learneg trlal
judge while accepting and relying on the extrsg judicial statement
of the appellart, the analysis and ¢e&nclusion reached are based
on parts of the statement and net the statement taken as a whole.
This, Miss Mjasiri, learned Counsel for the appellant submitted
was not proper er the part of the learned trial jusge because
it resulted in the rejection gf the Aefence of self defence
ralsed., Referring te the casé af IPALALA s/o IBRAHIM v R (4253)
20 EACA 300 the learned trial judge resolved to decide this case
en the basis of the principles set nut in that case. Applying
the primciple in the IPALALA case to the cireumstarces of this
case, the trial judge held that as was the case in the IPALALA
case the right of salf defence was net established becéuse no
unlawful act had been established which from the beginning had

posed imminent Aanger to the appellant,

It should be notead that the circumstancesg an? facts
in the IPALALA case are differen{ frem those in the instant
case. In the IPALALA case, the appellant killed the deceased
who at the time was struggling with the appellant!s companion.
The appellart hit the Adeceased €yom behind with a stick which
he (appellant) had fetched. The blows caused grieveus injury
and death to the daceased. In defence, it was submitted thgh
the appellart had acted in Aefence ef his compariom's person ip
that the appellant had reasonahly feared that the Aeceased was
attempting to ki1l his companign. Nismissing the appeal, the
Court of Appeal for Eastern Africa re-affirmed the principle
that killing of another is justifiable whers an accused person
acts without vindictive feeling and believes, and has reasonable
grounds that a person's life is in imminent peril and that his

action is absolutsly necessary for the preservation of life.
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~The Court further held that there was no basis upor which it could~

be inferred that the appellant hbhestiy ard reasoiably believed
that his friend's 1ife was in imminent peril and that hig aztien =
in hitting the Hdeceased on the head was absolutely necessary

fer the p&eserVation'gf life. In the instant case, however,
' [

with respect, we agrg% with Miss Mjasiri, learned Counsel that
§

the circumstances are Aistingulshable. Here, as the evidence
_ {

in the extra-judicia@ statement shows, unlike in the IPALALA
cdase, the life nf tﬂo appellant himself was thrzatened and net
; .-

Feotnormore, tsking into account the sequence
!

-of events us revealed from the extra-judicial statement as a- .

his zompanien? s.

“whole anhd not in mitions as the learved trial jusge 3id, it
S ,

_seems reasmnable t® us that the life of the appellant wag in™
B , .

simminent peril whén the Aeceased advancesd towards him (appellant)

e

”threatening to a&ack (him) with a knife in hanc. Iwn.that e
l;sitUation, we think it was reasonable for ‘the appellant to take;;
such actien as ¥as necessafy for the preservation »f hig life.
égainsf the decipsed's threateneA act of violence t» his

’fébpellant) bofy., From this peint of view, it seems to us that -

the first tw> tlews inflicted mn the deceased by the appellant-

were rather mae =2f an action on the part eof the appellant takenm’

az a reasonabl. means 4 prevent the commission of theft hy
the Aeceased at the shamba and not as a series of unlawful_
arts on the pit of the Aeceaszed as the trial judge held.

In eur consiAged mpinion, such are the circumstarces ia

which the defmce of self Aefence could properly be zalled in.

Having aken the view that the circumstanceg’apd the~
evidente nf th case as a whole warramted the invocaticn of
ﬁaelf”ﬁefenaé wich is enough to Aispose of this appeal, we do °
n>t think it recessary to address éurselves any further en thqﬁf

N

‘cage of LIGISAUND PALMER v R {1971) A.C. 814._ Cur attention wag

Nasap f_Q



Arawn to this case by the learned Counsel for the appellant.

The learned trial judge relieA gn the Aecision of that case for
the proposition of the law that if resistance exceads tha

bounds of mere'defence and prevention, the A=fender woulA
himself becom=a ar aggressor. With respsgct, we thirk this is

an overstatemart- of tha law on s»1lf A:fance bhecausz in dsciAding
whather it was reasorably n<cessary to hav2 usad as much force
as was used, ragard must be ha’d to all the circumstarces of the
case. That is, @ach case ir which =xcessive force is used, must
b= taker on its own irdiviAual merit and not en a genaralised
pasis. That is the ger+ral prirciplz which was underscored in
the PALMEIR e€as~ in which the Acfonca ef self Aefence was

extensively Aiscussed,

I

Though as already indicated, there was eviderce in
support ef self Aefance, it is no gainsay that the force used
was excesgiva. .The pdst mortem exaﬁination repeart bears this
out. It shows that the dec-=ased sustained multiple deep cut
wounds ever the shoulﬂer ard en the back with armputated index

and miAdle flsgere,
A\

In Tanzania, the law is clearly spelleﬁ eut under the
Penal CoAde for a parson who causes the Azath of anoth<r as a
result of exeassive force used in defence, FOr an offence
committad under these circumstances, Section 18B (3) of the
Pz:nal CeA: provi<ts for a conviction of marslaughter. In the
instart cas2, we agre2 with Miss Mjasiri, learned Counsel for
the appellant supported by the learned State pttorney that
having regard to all the cireumstsrces of the case as a whole,
the dafarc: of self deferce was preperly founded. We alse agree
with both the learnad Counsel that as the appellart ﬁsed

greatsr Adzgree cof force than was necessary in the ciwcumstanees,
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he should have been found guilty of Manslaughter and not murder,

‘Had the learned trial judge
Ileadirg to the death of the

no Aoubt he would well have

For these resasons, we

considered the sequence of events
Aaeceased as a whole and not in phases,

come to the same conclusion.

set asiAde the cornviction for

murder ard sentence of Aesath. In substitution thereof, we

entar a conviction for Manslaughter. Taking into account

that relevant factors arnd circumstancaes of the case we

sentence the appellant to five (5) y2ars imprisonment effective

from the “ate of his cornviction hafore the High Court.

DATED AT NAR ES SALAAM THIS 23rd pay cF May, 1995.

R.H. KISANGA
JUSTICE OF APPEAL

feMeia OMAR
JUSTICE OF APPEAL

D.Z. LUBUVA
JUSTICE OF APPEAL

I certify that this is a true copy of the original,

( M.

HANGELI )

DEPUTY REGISTRAR




