IN THE COURT OF APPEAL OF TANZANIA
AT MBEYA !

(CORAM: RAMADHANI, J,A., MPALILA, J.A., And LUBUVA, J.4.)

CRIMINAL 4PPEAL No. B3 OF 1994
EETWEEN
1. THADEI MLOIO
2, CHARIZS NYINBO §« « + « « - o APPCLLANTS
3. BEN SANGA
AID ‘
TIE REPUBLIC. 4 . & + « + o o o RESPONDENT

(Appeal from the conviction znd sentence
~ of the High Court of Tanzania at Mbeya)

(lMchome, J,)

dated the 1llth day of September, 1993
in
Criminal Jessions Case No, 102 of 1990
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JUDGMENT OF THE COQURT

RAMADZAIIT, J.A,.:

On 3rd August, 1988, Martin Mhengea, deceased, was on
duty guarding a bridge on the Uhuru Railway, at MNgololo,
Mufindi District in Iringa Region. Eis company included

Abdallzh Selemani, PW,7. They were attacked and robbed

their two Semi-Machine Guns (SKG) each with a magazine -
comtaining thirty rounds of ammunition. The deceased got

AN

killed in the process while PW,7 was left seriously wounded.

Four people were charged with the rmurder of the
deceascd, Three of them, the appellants here, Thadei Mlomo,-

Charles Nyimbo and Pgn Sanga, were convicted by the High
Court of Tanzania at libeya (MCHOME, J.).
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The learned judge was satisfied with the evidence
before him, Somehow; Charles Nyimbo; Appellant 2, was
arrested at Iekambako on 3/10/88 and that information was
sent to the police in Iringa. A.S.P. Kisika (PW.l) in
the company of SSgt. Zakayo (PW,2) went to Makambako to .
interrogate him, He admitted having participated in a
number of robberies including this one of the two SMGs
which caused the death of the deceased, His camaraderie
Spirit.brokedown and mentioned his co-pzrticipants, Appellant
2 said that he slashed PW.7 with a pangz and got hold of his
gun, ‘As the deGeased emerzed tg~éi§e assistance to PW.7;
he was shot by Thadei Mlomo; Appellant l; and they took

deceased's gun, too.

P7.1 travelled to Dar es Salaam with Appellant 2 who
pointed out the houses of Ben Sanga; Appellant 3, and that
éf Appelilant ll Only Appellant 3 was arrested in his house
but Appellant 1 was not found in the indicated house, After

that, PW.l returned to Iringa with Appellants 2 and 3,

The team of investigators, apart from PW.l and PW.2,

included SSgt. Semu (PW.3), Inspector Gregory (PW.4) and
D/Sgt Jonathan (BW.5). e

Appellant 3 in interrogationldisclosed another
participant at Matanana; Yufindi, PW,1 failed to arrest
that other person but he was told of a guest of that person
from Dar es Salaam who happened to be Appellant 1, So; he
was arrested, Appellant 1 led the investigators to the

place where he had-buried his gun and i% wasﬂrecbvéred.
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Appellant 3 failed to.locate the place he had buried his
gun, Howgygzl Appellant 1 pointed out that place, which

was very close to where he had hid his; and 4ppellant 3
owned the unearthed gun, Both Appellents 1 and 2 recorded
extra—judicial,statements; Exh., P5 and Ixh. P6, respectively;
before Stephen Mbungu (PW.6), a Primery Court Magistrate.
Appeilant 2; also; recorded a police caution statement,

Exh, P4, All the three statements narrated the events as

summarised above, Appellent 3, however, did not record any

stateunent,

These statements were repudiated and the learned judge
held & trial-within-s-trizl, The Appcllants zlleged to
have been tortured into making them. The learned judge
relied on Section 29 of the Evidence Act; 1967 and admitted
them,

In their defence the Appellants flatly denied
everyshing, even knowing one another. Appellant 1 said he
only knew Appellant 2 beccause they werc both in the business

of gelling maize,

The appeal was argued by HMr, Mkumbe; learned advocate,
He had four grounds of oppeal. In the first ground the
Appellants complained that the learned trial judge erred in
admitting the statements of Appellants 1 and 2 since they
were not voluntarily made., Grounds two; three and four
objected the admission of a copy of a Jjudgunent of this

Court as evidence against the Appellants,
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Je shall deal first with the lest three grounds.
A judgment of this Court (Exh. P8) wes uscd to secure the

conviction of the appsllants. In that judgment we

consolild.ted a number of zppéals and wo upheld the District
Court of Iringa which convicted the Appellants and other
persons on their own pleus of guilty to certain charges

of robberies, Nr. kkumbe submitted that it was not proper
to do so while ¥r, Mbise; learned 3enior State Attorney,

contended that it was proper.

It is our considered opinion that we do not have to
resolve that issue. There is sufficient cvidence to
support the conviction even Without ixh, P8. So, we leave
that natter to be deteruined one way or the other in an

anproyriate appeal.

The first grouad of appesl challenzos the statements
which were produced at the trial. Adaittedly, and as
pointsd out by ir, Hkumbe; Appellants 1 .nd 2 repudiated
their confessions at the trial., The learned trial judge
found that the confessions might have been obtained
involuntarily. Nevertheless, he admitted them under

Section 29 of the Evidence Act, 1967, However, we agree

with IMr,. Mbise that thet was proper,

lay be we start with Section 27 of that Act which

provides:

#27, = (1) A confession voluntarily
made to a Police Offiéer by'a
person accused of an offence may
be »roved as against that »erson,



(2) The onus of proving that any
confession made by an accuscd
person wes voluntarily mede by
him shall liec on the prosccution,
(3) A confession shall be held
to be ianvoluntary if the Court
believes that it waéiinducod

by any tarcat, promise or other
pre judice held out by the Police
Officer to whom it was made or
by any member of the Police Force
or by any other person in
authority",

This scction provides for the admissgion of a voluntary
confession against the maker in a trial, It also prescribes
when a confession is ond when it is not voluntary. The onus

of proving voluntarincss is on the prosccution,

However, an involuniery confession is also admissable
if the Court believes it to be true.--That is under Section

29 which provides:

%29, No confession which is
tendered in evidence shell be
re jected on the ground that a
promise of threat has been
held out to the person
confessing unless the Court
is of the opinion that the
inducement was made in such
circumstances and was on
such nzture as was likely
to cause zan untrue admission
of guilt to be made", .

e/



It is doubtful that the legislator inteaded it to be

"a promise of threat” and not "a promiss or threat®, We
think it is the latter =and that the former is a
typosranhical error. This section apncars to us to
encapsuluate the principle enunciated in the Tuwamoi's
case; /19677 ©A 84, This is the section which MCHOME, J.

used tc admit the confessions of Appcllants 1 and 2.

~gl'}deq::“_s___.__27 once & confession has been proved to be
voluntarily meade then; it would aﬁpear; a Court will accent
it as the truth. However; if a confession was involuntary;
then it will be accepted under S, 29 if the Court is of the
opinion that the confession constitutes tne truth, S0, in
the former section the truth of the confession is presumed
by the Court while in the latter the ftruth has to be
conceived by the Court, ie may point out that this holding

is not in conflict with our previous dccision in Marcus Kisukull

V. R, Criminal Appeal No, 146/93 (unreported). There we said
that 3. 29 cannot be uscd where therec is actual torture.

Here there was no proof of torture but only threats,

The question for us is to detersiine whethner the
inducement was such as "to cause an untrue admission of
guilf". e have to determine whether the confession is
true or not. First of all; what ié contuined in the
statements as to what happened that futefull night at
the bridge at Mgololo; tallies with the evidence of PW.7,

the guard who survived the onslaught, Sccondly, Appellant 1
led the investigators to the discovery of the two gunsswhich
. ¢

were robbed from the deceased and PW.7, The serial numbers
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of those guns (Exh, Pl and Exh, P2) arc the same as the
guns which were issued to the deceascd and PVW.7 per the
armoury rcgister (Exh, P3), So, the confessions of

Appe;lants 1l and 2 must be true,

Mr, Mkumbe pointcd out that Appelliant 3 did not mske
a statement so he should not be convictcd solely on the

confessions of co-accuscd persons. Jeo concede that, In
such a case, the law requires corroboration. However, we

say that there is corroboration., Thouzh Appellant 3 failed
to pin-noint where ho had buried his gun; he led the
investigotors to the same érea where Appellant 1 had buried
his ond wherc, later, Appcllant 1 uncartiacd the gun which
had been in the posscssion of Appellant 3. That cannot be
coincidental, He actually possessed the gun, hid it and
knew the location of hiding. Either genuinely or by pretencé
he failed to point out the exact spot he had buried it.
When it was uncarthcd; Anpellant 3 owned it, He denied to
have done that, but the lcarned trial judge believed the
investigators, e have cbsolutely no rceson to differ

with him.

S0, we dismiss the appesl in its entirety.

DATED AT MEEYA THIS 16TH DAY OF JUNE, 1995.
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