
IN THE COURT OF* APPEAL OF TANZANIA'
At rovcm . . '

(PORM: KISAN6A.* Ag« C.J.. RAMA’HANIi J*A;t And MFALILA. J«Ai)
■CRIMINAL APPEAL HO* 59-OP 1994 

BEOTEEN
PAULO MATHBO........... *+4« . #mX<ANT

AND ' '

THE REPUBLIC ........... ....... . *RESPONTJEN!P
(Appeal frem th« oonyidtion 0# th#
High Court of Tanzania at Oo4t»a&)

(Maina, J.) 
dated the 19th day of February, 1995 
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MgALILA,-J.A.:

The appellant1 Paulo Kitk«o was the first accused at the trial 
in the "District Court at ’3odona w&ere with six other persons he

• f '■ *7 t ' . v . . > •-(’ t. >1V'‘was charged'with two' counts ’involving robbery 'azld ‘t^kwiful
< o'1'- A  *■•possession of firearm. Five accused were acquitted in both eounts,

the appellant’ and the fourth accused 'were. sQLao' ‘acquitted/ott the first
....

count but ware «onvi'<ite<f*dh THe°Se&<Jn&';̂ ^ .  unlawful possession
;l •.•*urt of 'i-fc-ssaM*  (it ’Moroe,/ ■ .

of firearm, and were sentered to years imprisonment. On appeal
. L . i 3 .) u - * t

to. the High Court at Todpnia, the appeal of the fiourth accused was 
allowed an^ he was set free, the present appellant’s appeal was only 
partially ruccessful in that the sentence was reduced to 7 years 
inprisonn'- ,, his conviction was confirmed, Ihis is his further

appeal.---- ;S!;. -

■ IIov.-s rer in view of what transpired at the tri&ly it is noi
■■■ J

necessaxy -Tor us to go f io  merits of tI.o ^Jse* Tlie 't r ia l  l a
vV . .H. . .  . . . • • y.z^v.tir i l u  .. ' r  - ‘S t  *v

■N ,.t’

3 caae«startei as an ordinary tria l in liar-'- T ? -*  .but

«



through the t^La^in October 1991 after nine prosecution witnesses 
had given evidence, the character of the offences was changed to 

economic crimes and the Director of Public Prosecutions filed both 
the transfer of the offendes and his consent aa required by section 
26 (1) of the Sconofnic and Organised Crime Control Act, 1984* 

However both-the-consent and the--"transfer which are in the record 
of trial appear to refer to a different case involving different 

accused persons although the offence is the same. This means that 
the trial of the appellant and his colleagues in the District Court 
started without the consent of the Direotor of Publio Prosecutions 
in clear violation of section 26 (1) which provides as follows:

”26 - (1) Subjeot to the provisions 
of this section, no trial in respect 
of an economic offence may be 
commenced under this Act save with 
the consent of the Director of Public 
Prosecutions.!I

So that even if the consent filed in record was in respect of this 

case, it would still be invalid beoause such consent must be given 

before any trial involving an economic offence can commence. The 

trial cannot start and obtain the consent posthumously as it were, 

in other words the Director of Public Proseoutions cannot consent 

retrospectively. In the circumstances the learned judge on first 

appeal wa"' wrong to validate the proceo lines in the trial co-rt ia 

the folic .:ing words:

:,rhe required consent by the Director 
of Public Prosecutions v;as given as 
required by law an "I the transfer of 
the offence which is an economic 
offence was also
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However as indicated there was no consent relevant to this case given 

in accordance with the law.

Accordingly we declare the entire proceedings in the trial 

court null and void and quash them.

Che fnte of the appellant in these circumstances has exercised 

our minds. He was sentenced to seven years imprisonment which with 

remission for good conduct amounts to a substantive term of four years

and some eight months. He has been in custody since May 1989 this 

makes it fivs years to-date. It was in th'ese circumstances that we 

did not fee', inclined to order a retrial of the appellant. But taking 

into account the nature of the offence involved* we decided to leave 

the fate of the appellant into the hands of the Director of Public 

Prosecution; who will docile whether to mount ? fresh prosecution 

against the appellant in accordance with the law. In the meantime, 

we order the immediate release of the appellant from prison unless 

he is lawfully held in connection with some other matter.

DATE7) AT TJODCMA THIS 82H HAY OP MY, 1995.

* j NlJ A.S.L. RAIIAffiAlII 
\ / * j OP AL

R. H. KISAIIGA 
AG. CHIEF JUSTICE

I cert.-fy that this is a true copy of the original.

( I'l. S. ^LANGAil ) 
■QEPUTY REGISTRAR


