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orininal Sessions Case No. 29 of 1990

JUDGMENT OF THE COURT

vLﬁBu?af~J.Aa:
L T /
'he Higk Court of T-nzenia sitting in Dar es Salaam
%iqgnjal,‘J. » corvicta” tha apnellart of the offence of
-urder contrary to section 156 of tue Peral(Code. He was._

sentenced.-4o death, From the conviction an< seéntence, he has.

'appe,aled ‘to this Court.

As eqtablished from the evidence on record, the facts of
" ‘the ¢ase are simples They may be summar.{.sed as follows: The
-appellant ‘and the deceased lived at Goba, Kinondoni pnistrict
4 wigl;in ‘the*wutskirts of Dar es Salaam., The appellant was'
'engagéd ‘t0 -quard the farm of one Mi;hael MuBhi in.which pine
. apfles were grown. On 27..'1')‘1. 1988 at about B p.m. béforae.

retiring to bed, the appellant went around t;he farm *lo ins !

5 ﬁ-ﬁp% théﬁecurity* poﬁi‘tion was irg% origz? In‘hthg u

)'

mggi_ hisv&oums fin t(he i;arﬂ’ the ‘appellant saw the
g e . .
Mo b of . movirg obfect. On'approacting the objeot 1t~/* -
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downed or c¢h: appellant that it was a man who was then running

away. 7The appellaﬁt persued the fleelng person shouting_"thief{
‘thief". The £ e2irg thief who is the deceased in this case o
etopped and then advanced towarAds the appellant holding a.
Kknife in his hand. The appellant hit the neceased with a
“stick which was wrested from him (appellant) by the deceased.'
As the deceaeea sti;i persieted in aAvancing towards é&e
appellant, fearing-f;r his life, the appellant slashed the
deceased with a panga. The deceased sustained serious multiple
_ deep injuries ovef the shoulders and the back. Whiie?oh the
way to the hospital the deceased cfied. The appellant was

éfrested and cha’ged with the offence of murder.

At the trisl it was no% In dispute that the appellant
ﬁeaused the ceath of the A_.ceased. The lssue was whether
the appellaht Jpused the death of the decceased. with malice
aforethought. It was the appellant's dererce that. he kil}ed o
the _deceased who was found at the farm stealing. The learned'w‘ 
trial Jjudge hald that the appellant used excessive fdfce/ih
lnfiicting several serious cut wounds on the deceaseﬂ;' The

agpellant was thus convicted of murder.-

In this appeal, Miss Mjasiri, learned counsel from

the Tanzania Legal Co:paration advocated for the appellant

and Mias Chinguwile, learnad State Atto:ney appeared for the o

— ‘-.a- .j ,'v‘

Respoﬁaent, "Republic., The. memzrandum of appeal filed cbntains
ghyee grounds ef appeal which in effect bnil down tn ®ne.
pﬁint of complairt, That is, thatkthe'learned trial judge

A

8 :ed 1n‘requtinﬂ thelappellant's ﬂefence of

lf defence."
‘.(-

usiat lengﬂ'l an the fac.t that m the, eircumtama&

o -.__;_ tig
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aforethought against the appellant. That the appellant -sheuld
have been convicted of the lesgetjoffence of manslaughter and

.not murder because the appellantbcaused the~deathmof tbe decease’A
vin the course of defending himself (appellant),against the

] :
threatening deceased; Miss Mjasirl contanded.

In snpport of Ler submission, Miss M}asiri referred us
tg the case of IPAL,i s/o IBRAHIM v R (1953) 20 EACA 300 on
the basls of which ahe said, the 1earned trial Judge had
reselved to declde jhe instant case, Unfortunately, she
lamented; the learéed trial judge came to the conclusion which,
in her view was'no} in accord with the principles set out in
thatacase.,'Missrﬁasiri, aleo nade further reference to- the
Privy Council decision in the Australian case of.SIGISMUND
PALMER (1971). AC §14 which was also considered.by the learned
trial Judge.} In: her submission. she stressed that even though.
the 0orrectfp:I;;1ples on self Acferce as restated in this
. pase wereﬁtakenvinto accoent in:this case, the learned trial
']udge failed-tn-distinguish the circumstances of this case frem
" these infthe‘Palme: cases As a result, in the circumstances
'«r.f the case, she sald, the trisl judge fell into the error of
-lconvieting the appellant of" the offence of murder and not

'manslaughter.

- Fuss Chinguwile, learnmned State Attorney.,who as already

1

indicated appeared for the Republic conceded to the Submissien

. %¥hat the appellant should have beeneconvicted of manslaughter '
-t Y
and not murder. In view of the fact that in the evidence on

Ed

Lgf:prd, the deceased was found stealing from the- shamba which
.

I

the appellant was: guarAing,.the t:ial Judge was wrong in rejeetiq.
i_,»w,?j,.;;\ = a o3 g g
#b ﬁd_efence‘of ,self defence, Misl Chinguwile contendad, - §he

i

urther argued that in view of the provisions section 18A (3)

’ ws/ $




of the Penal Code, the appellant having used-more fofce than

was reasonably necessary, the appellant should have been
y , ;

reonvieted of manslaughter.

'
1

From the -record of this case before the High Court and

\
-the oral submissions)before us at the hearing of this appeal,

et

it is apparent . thatJthe essential facts are not disputed.
e /
The msin question Qr this appeal is whether the defence of

—selftaefence couldvﬁn the circumstances of this case be

5sustaine¢. On thig, Miss Chinguwile, the learned State o
Attorney;while in;agreement with Miss’Msajiri'learned'ceunsel

ﬁqr the appellant/that the appellant used excessive force,

,Gatego:ically asaerted that the trial judge should have ﬂwund

.
e

dmeigpPel;?nt‘gqilty of manslaughter because, she.sald, the
:ﬁefence of selfldefence'couid‘not be‘discounteds 1In ofﬂes=to
;xesolve this iskue it 1s imperative first to have a clear ’
’Eefcegtion of ! he law as 1t stands in Tanzanla'today. This, it
appears-to us the learned trial judge sufficiently addressed

himself on in 'the judgment in which reference was made u% ‘

v ,d'l L
.Jeettons 718, 18A and 18B of the Penal Code. These ‘are the"i W'
pnovisions wnich, it should be notedy provide for circumstances

ia which the right to Aefend wne self or one's property or others

»

ainst any unlawful act-®f «eeizure, destruction or;violence.
e

g

4 ‘
Hepwever, the right af defence provided for under section 18A

@f the Penal Gede 1s subject teo the limitations set out under
Seztion 18B which provides:

1@8; (1) In exereising the right of self

defence -of property, a perssn
:hal!. be enti’tled ?nly to use
such reasonable ferce as may‘be
aeeecsuy for that defeme,
'i'?,' b

vy
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(2) Every person shal‘lu‘be criminally
3 n "”e regultin
Lablg.for-eny of] Brica, regulting
r_fzqm eg;ge,ssd.v’e fezce used :l.n
. self. defence or+in-defence of
.QQQFQGENP‘ in defence of prqge;tyi

(3)! Anywperson, who. causes (t‘ne death
of angther.as: the rasult of
excessiye tforcerused in. defenceg
”shall gg;guilty offmanolaughtera

R

Apart from thess, clear statutory’ provisions an the defence A

\i’l’* ,f- b Tad .,: 'yl
g.elf ﬁefence ir Tangand.a, and‘as*e'ortectly pq;l.nted w@

45 ..‘m;'- >

'tearned tria} )u"ce. ,9ase law.is® anothér*importaht scw.vce

quidance in derzyﬂing cases of ~this’ riature 1n 'ranzania In
e 11T ( - .
y !- i . 4

“3‘.\

!.!stant cese, tqe maip .eyidence: from which the s uen;,e
}‘F-,a J.r ; : X 2.
events leading to the deat}x of. .the’ dec’ease:f*if
- 2t (ST i 5
.J.ud‘i,.c:}:?l statement‘ ofué;he appeilant”“ ’rhil was
S ¥, LF .

:'a,:‘fé.:' >
)akement hade by the appellant bafore~a magistrate as
e ad

the peace on 3, 12.;1988. s:Lx Aays “aftap &thégincident v("

¥ -wwl,l- t 3r‘?" ek

viviﬂly what happﬁned hefore tha- Hak ‘th*

~'N a8

. ‘JVZ: ‘the stgtamept, the, eppelﬂ.aﬂt amoﬁq othera Saids

R IX3 Mara niliona kama;mtu amekaass"”
Nikaanza kumsoge]tea n Jcab}.arsijamfiki‘% ,
“hatus 3, Bivi, akaer:,aa;.m‘ikj.mbi‘@ iy nuku“‘*"
namiukuza na kupj.ga ‘kele;l.ewza ‘mwigl} eepd e
mwizl ..

»u,

#Wb@lﬁﬁ' : ‘;&Oﬂb‘@% ‘ktxshbt&tdrrsm"
um“"!-a,.,!&;anm 1 Wﬂ agmgatirEs
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From this it is apparent to us that the learned trial
Judge while accepting and relying on'the extra judicial
statement.of the ‘appellant, the analysis and conclusion

4
e

reached are based ¢n parts of the statement and not the

L

tatement taken as a whole, This, Miss Mjasiri, learned

Counsel for the appellant submitted was not proper Qn the part
‘of the learned trial judge because it resulted in %he rejection
ioi the defence of self defence raised. Referring to the Gase

of IPALALA s/e IBRAHIM v R (1953) 20 EACA 300 the learned

trial Judge resolved to decide thie case cn-the basis of the
principles set cut in that case. Applying the princ,j.pie in
;fhe'IPALALA case to the circumstances of this case, the trial
-'judgi held that as was the case in the IPALALA case the right
“of self defence was not established because no unlawful act

had been established which from the beginning had Posed o

PRSI e

inmminent_danger to the appellant.

-

It should be noted that the circumstances and facts in

the IPALALA case are different from thoses in.the ;.nstant case .
piln the IPALALA case, the appellant killed the deceased who ‘
7'at~the time was struggling with the appellantfs companion.

The appellant hit the deceased from behind with a stick Wbicn
‘he (appellant) ,_had fetched, The blows caused grieyeus injury
. and death to the deceased. In defence, it was submitted that
w.the appellant had acted in defence of his companionfe penson in
lthét théfappellant had reasonably feared that the‘deceased waS'

attfmpting ts kill his companicn:_ﬁbismissing the appeal, the
_-f ‘f Appeal»£er~Eastern Africa rewaffirmed the principle
ﬂ_t killing of ancther is’ Justifiable where an acpused person.

u
- €,

2 vindictive feeling and believes, and gas reasonable
hi,
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From this it is apparent t“?z“' that the learneg trisl’ —
judge while aécepting and uly&aq.ioa, the- extss Judic.ia_l s'tate'nientr

“of the appellant, the analysil and canclusion :eached are based

' This, ,,l{LLsS M}asiri, leamed Cmmsel for the appellant. submi,tg.ed

" was not proper en .the part of the learned trial judge bec::use -

.’»20 EACA 300 the -learned trial judge gesqlved o decide th:lg, casg(
‘ ‘the princ'iple in the IPPLAﬁA case £

T &ase the right of self defence was E establllhe& WGN‘Q m
‘ .

:’on‘ the basis of the.principles 'setéut in’ that 9ale

-posed tuuni.nent rtanger to the appellant‘

.‘I.t resulted in the rejection of ‘the- defence of $e1£ defeni:g o

"raised. Referring te_the case af IPALALA s/o IBRH{IM VR *(g.ﬂ5i31

-

»‘." Applying
the. cixwmstanges pf thj,g

",.il -

case, the trial ‘Judge held that as was \‘.he case 3.: the IPALALA

unlawful ‘act had baen established whfch mm the heginnlng had

Sk

It should be noted that mdmumstqnqe‘amm

' in the IPALALA case are diffem; f;om those in the :I.nstant

_case. In the IPALALA case, the appellant k:l.lled t:he deceased

who at the time was struggling with the appe!.lant‘ s, compan:kon. :

The appellant hit the rhceased from behind with 8 stick which

» ghe {appellant) had fetched. The hlows caused g:iev.us %njury

" and .death to the deceased. In defence. it was iu.mitted that .

the appellant had aCted in defence of his companie.'a pex.'aon 1&

rthat the appellant had reasonably feared that the deeealed was .
attemp&nq to k:!.ll h:l.s compani'n. Dismissing the appeal, the - =
Coxhrt of Appeal for Eastern Africa re-affimad the p:imiple

that killing of another is Justifiable where an accused pegson

actisf withouty v'indictive feeling and belleves, and bal reaso@blﬂ

3 I};C
\~~».;<. . that Qergonlklife is 1n 1mm1nent pe:il am! WC hj.ﬁl,__ s

Y

:1.9;»1,; ahsolutely necessary fox: the grese(vatien e! ufe.

~

. \:n_:‘t-{' 0/8
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“The COurt further held: 'chat thﬂre was nb bhsis upcm which it, OGW
be infer-r;ed that the appellant hcnestly hnd reasonahly believed -

-that ..his friendls lite was in imminent peril and that his artion"”
Aa hitting the deceaaea on the head was absolutely necessary T

e

iier :the _breserv;htion iife. In the ipstant case, hewever, ,gé;fv~

s

;ﬂﬁ% respect, we agree with Miss-Mjasiri, learned Counsel thagwa..;f

"the circumstances arqg distinguishable. Here, as the evidence

1 B et

*in the extre-jud ici

statement shows, unli):e in the IPALALA

En

case, the life of t : appellant himself was threatened and nat B

~his companion' Se '

e

~ef events as revea»“ed £rom the extra—Judicial statement as’ a,»
;

“"whole and Jpot in Uwrtiux's as the learreﬂ trial Juﬁge d’id., Jlt
s

A ‘ e
s P o
It * “'u.ﬁ

,seems reasanable L‘b us that the life? of the appellant was 1n

: thermore, taking into’ account the cequence

~imminent peril wbn the Aace: .aed acr'anced towards him (appellantj;
-\ -
’threatening to attick (him) with knife in hanr'., In-.that "'..".‘.,'u-l'«
f:

(VS

Bituation, we th,nk it was: reasonable for ‘the, a;;pellent o takm

e

suo'h action aa vas necessary for the prese:vation of Lis. life,g....,.,

agaimst the decu,sed'z tm:eatened act of - violence 5 hls." y;,".;;

e e

"Iappellant) bo<$v Frem this peint of view, it seanms to-us- that'-’

~the first 'ch blcws inflicted on the deceased by the ,appellant“

~were rather mtre gf an’ action on ‘the. part pﬁ th@ @Ppellmt*taket

~ag-a. reasenabl\ meane te prevent the commissicn ef theft J;y

the deceased ei the shamba and not as a series ef 1.11'12|.a»xt’t.ll.1

E————

‘seks on the pv’c of the deceaaed as the trial Judge held.

™
Lo

;Dueur consiﬂe:ed opinion, such a re the cix:cmpﬁtanCea ipﬂ

whieh the demce of. solf derence could properly be called in. i

B ! _‘1,‘3‘,?!21"‘:’5— o

“Havinhg aken the view that the cincumstanees aqd i’ehe ' .

wr
“ l—& 7

evidence of th case as a whole warranted the invocatien _of ,

-swv

[

)
.
-~
L%
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drawn to this case by the learned Counsel for the appellant.

The learned trial Judge relied pn the decision ef that case for

_the prOposition of the law that 1f resistance exceeds the* '
bounde of mere defence and prevention, the AefenAen~would'.
himself become ar aggressor. With respect; we think this is

an cverstataﬂnrt of tha law on self azfence because in, dec@ﬂ;ng
}whother it:uas xeaSOnably necessary +o have uaed as muqh fOrﬁe ;
as wqg.nsed, regard must be had to all the éikcumstanCes of the
case, That is, each case in which excessiv¢ gemg ;,a useag; mugi
be tak.en on its OWﬂ 1nA1v14ua1 merﬂ: and not hd ¢enaraiised
“basis. Thatis the gercrdl pkihcipie whicn was undeg:sco:eﬁ in
“the PALMER easn in which tha Aefence g;f ael.f defeme, uaa

»

xtensively AiscuSScd.

!hbugh as alreaay 1ndicated,~there was evidcnge<$n -
;aupport'qf self Aefence, it is no,%?insay that the::prce uéed
A ) l
was. excessive. The post mortem nxam.i.nation seport. hears\this

cout. It shows that the deceased sustained-multiple deep cut

In Tanzania, the law is Clearly spelled sut gnéegithe~-1
'Pené;,COQe for a person who causes the daath_o;‘anptper’asia"
vreeu;t of exceseive force,used;in‘defence; For .an offefice
committed under these circumstAnces,;Section.iéa ka}:ofuthe
Penal Ceéga proviAcs fo; a coﬁviction of mansiaughter. In the
instart case, we agrex with Miss Mjasiri, learned Ccunsel.fcr

JRRENEERSEE

+the appellant ¢ supported by the learned State Attorney tha;

hauingxregerd to all the circumstances of the case as a whole,v

™

‘tha’ defence of self defence was prwperly fbunded. We 3150 ag‘
#oe - o Nu" L
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he should have been found guilty 6f'ﬁénsiaughtef‘éndfﬁpéiﬁggégg;
. 4 - ) :
Had the learned-érial juage considered the'geQuénce‘of5eVenhs
1ead1ng to éhe death of tho deceased as a whOie and not in phases,
kcno ‘Aoubt he w0uld we11 have come ‘to the sahé conciudiohi
* LEN PR ‘- .
For these reasons, we set;aside the convict¢cn £pr

“Wurder and sentence of death. In substitution theneOf, we

'enter,gggonvlction for Manslaughter. Taking into.acdount

. —

:'that“relevant factors and circumstances of the,casg we .

‘ sentence the appellant to five (5) years impgiaonmentﬁeffeqtéve

fromvthe~ﬂatevof his convLction‘beﬁgregthe Higthngt,

 DATED AT DAR ES SALAAM THIS 23rd ‘DAY OF May,

- b
~RaHo KISANGA .
JUSTICE OF APPEAL

-

.« RAeM.A. OMAR
JUSTICE OF APPEAL

. .DeZs LUBUVA
JUSTICE ‘OF 'APPEAL -

..

CI:certigy that this'is a t:ue-COpYFOfithequigihglg,
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