IN THS COURT OF APPEAL OF TAVIZANIA

AT_DOD0MA

(CORAM: KISANGA, Ag, C.J., RAMATHANT, J.A., And MFALTLA, J.A.)

CRIMINAL APPEAL NO, 141 OF 1994
BETWERN
1, STMON KILIMBE §
2. quSTI{[[{UTANI Q ® 0 3 5 S0 60008 S eSS ‘QPPELLANTS
3. WAMI MKANJE §
AND
THE REPUBLIC covoeccsoncseonnnsoconccsees RBESPONDENT

(Appeal from the conviection of the
High Court of Tanzania at Dodoma;

(Eééfﬁhugl;)

dated the 14th day of October, 1991
in

Criminal Appeal No. 68 of 1990

PSR AR U p——

JUDGEMENT OF THE COURT

I;IS.A%LGE’%; lxg_Q C L J L3 :

A group of banilits broke into the house of the complainant (PW,1)
at night and stole from there some money, a gm and other items of
property. They also injured the complainent (PW,1) and nis wife (PW.2).
Some members of the gang moved to the house of the PW.1's mother (PW.3)
which vas nearby and, after breaking into hexr house, oridered her ani
her hwsbanl to go to the house of P¥,1 wvhere they were all to be killed,
On arriving back at PW.1's house, the banlits rereated their iemands
for money, While they were doing so P11 managed to escape and raised

an alar: uhereupon the banlits men awny.

P¥.1 ani PW.2 sail that out of this groun of bandits they identiilio-
(& s
four perscns incluling the 3 avpellants. PU,3 said that she identified

the first and secon? appellants, The 3 aprpellants and the other person



who were said to have been identified by PW.? and PW.2 were eharged
in the District Court with the offence of robbery with viclenee, At
the end of the trial the fourth accused was acquitteds The three
appellants were convicted as charged and were each sentenced to 30
years'! imprisonment, On appeal to the High Court (Maina, J.) the
appeals against convictions were jismigsed and fhe sentenges were
reduced to eight years' imprisonment for each appellant., The present

appeal arises from that Adecision.

Before us the appellants were represented by lx, D,C, Mbezi,
learned alvocate, while Mr, B, Kifunda, learnel State Attorney,
appeared far the respondent Republic, IMr. I¥bezi filed and argued
only one ground of appeal urging that there was no eorreboration ¢f
the eviience of visual identification of the a»pellants by the

witnesses.

We think that Mr, Mbezi's complaint is justified in relation

to the third appellant, Wami Mkanje. This appellant and the fourth
accused who was acquittel were sail to have been identified by PW,.1
and PW,2 only in circumstances which admittedly d4id not favour egrreet
ijentification, There was no other evidence tending to support the
visugl identification of these two by PV,1 and PW.2, Once the trial
court found that such identification was insufficient to sustain the
conviction of the fourth accused, she could not properly have found
such identification to be sufficient to susgtain the conviction of the

third apyellant for the simnle reason thalt the conlitions under whicgh

o]

both accusel were identificd were ilsntical, 'Me learxnel High Court
Julge 111 not address his mind to this aspect of the matter, ani had
he done so we fecl certain that he woull have cone te a different

conclusion, Ilr. Kifundia, thes learnel ailvocate foxr the Zepublie,

- '~

rightly in our view, deelined to sunport the eonvigtion of this

apoellaont,



The position, however, is Aifferent as regords the first and
second appellants, There was the evidence of PW,6 to the effect that
as he answered the alarm that night he came across the first appellant
running in the opposite direction and carrying a gun., On asking him
what was happening, the appellant threatened to harm him if he
mentioned him, <There was also evidence that the first apnellant

responded to tae alarm late that night even though he 4id not live

far from the scene,

that the

first and second appellants were among the group of people who bhreke

Then there was the evidence of PW.3 to 113

open the door of her house and forced her and her husband to mareh te
the house of PW.1. The appellants are fellow villagers who were well
known to her before the incident. She said that she recognised them
through the torch light which they were flashing, through moonlight
and through their voices when they apoke to her and to PW.1.

However, we think the more reliable parit of her evidence which can
be taken to corroborate the evidence of identification by PW.1 and
PW.2 is her identification of 1st and 2nd appellants through moon-

light and their voices when they spoke to her and to PW.1.

Mr. Mbezi contenied that the eviience of PW.,6 and PW.3 did not
adequately corroborate that of PW.1 and PW,2, Iowever it should be

~

a second g p2al vaere only points of law ean

5
2

boxrn in mind taat this is

P

L

e maised ox entertained. Cnce bota courts bhelow found as they 1i4
1ws Lo evilence of PW.O and, we nay a1l tuat of PV.3, d4id suppert
tuat of PW,1 and PW.2 on the identification of the first appellant,
the cuestion of sufficieney or otherrwise of such supporting eviicirc
ig one of faet, and this Court will not entertain it even if o tsc

the view that hal we tried the casc ourselves we might hove conil Lo

a Aiflevent conclusion.



Admittedly both courts below did not specifically consider
whetiier the identification of +the second appellanty by PW,1 and PW.2
was supported by any other evidence, This was obviously a non-
direction, bearing in mind that the coniitions of the second
appellant's identification by PW.1 and PW,2 did not favour correet
identification., However, as shown above, the eviience of PW,3 did
support that of PW.1 and PVW.2 as to the identification of the secand
appellant, anil had both courts below July directel themselves on the

nmatter, we are confident that they would have so found,

[

In the result, for the reasons set out above, we allow the appeal
of the third appellant, Wami Mkanje., His conviction is quashed and the
sentence passed on him is set aside, e is to be set free forthwith
unless he is otherwise lawfully held in custody. The appeals of the
first and second appellants, Simon Wilimbe and Emest lkutani, fail

and they are dismissed in their entirety.

NATED AT T0OTOMA THIS 8TH ™MAY OF MAY, 1995,
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