IN THE COURT OF APPEAL OF -TANZANIA
AT DAR ES SALAAM

(CORAM: KISANGA, J.A., RAMADHANI, J.A., And MFALILA, J.A.)
CIVIL APPEAL NO, 16 OF 1994

BETWEEN
CAPITAL DEVELOPMENT AUTHORITY ...... APPELLANT
AND
SAABERG INTERPLAN GMBH svvvevveesss. RESPONDENT

(Appeal from the Judgment of the High
Court of Tanzania at Dar es Salaam

(Mkude, J.)

dated the 18th day of August, 1993
in
Civil Case No, 1 of 1993

REASONS FOR JUDGEMENT

KISANGA, J.A,:

This is an appeal from the ex-parte judgement of the
High Court (Mkude, J.) following the failure by the
appellant/defendant to file a written statement of defence
to the plaint., In this Court the appellant is represented
by Mr. M. A, Ismail, learned advocate, while the respondent
is represented by Mr. Y.K. Bwahama, learned advocate,
After hearing submissions by counsel for both sides. we
allowed the appeal and reserved reasons for the Judgement.

We now preseced to give eur reasons for the same,

The record shows that sometime after the plaint in
this case was filed in the High Court. The appellunt/

defendant filed two applicatisns to that Ceurt.
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The fivst application was for the setting aside of the
oxder previously made oy that Court for ex-parte proof
by affidavit. The secoad one wag brouzhi under section
6 of the Avbitration (Ordinance Cap. 15 for an order oif &
stay of proceedings in the suit. In both applications

the hearing was requested Tor 20/7/93, but the court
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ord shows that by comgent of both counsel the hearing
wes re-scheduled for 21/10/93. However, ac¥ing
unilaterally’thereafter counsel Tor the respondent/
plaintiff applied tq Court under g certificate of
urgency for an ordei for ex~payte proof by affidavit.
The gaid letver to the Court was not copied to the other
cide and there is no evidence that a copy of that letter
was otherwise sent to the other side. Nonetheless
marsuant to such application, the case was fixed for
heariinz on 17/8/93 and on that day the Court zave
judzement for the resvondent/plaintiff upon ex-parte
proof by affidavit in default of filinzg a written
statement of defence by the appellant/defendant.
Accordinzy to vhe court record the ex-—parte judgement was
given in the absence of the opposite party or its
advacate, and there is no indication that the oppogite
party or its counsel was served with surmons to appear

on that date.

In his submission before us, therefore, Mr. Ismail
fér the appellant, contended in effect. that the proceedings

were ghortcircuited in that while the two interlocutory
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applications scheduled Ffor 21/10/S3 were pending, the suld
itsels was prematureily aad vnilaternliy dizvoged of on
17/é/€’,J This; ne consiuded, was ooainst the primciples
of netural justice in 28 ruch a3 hic client was denied a
heerinr. Ir. Bwaho.e allezed that ir. Isnail was aware of
all the steps which he (3. Bwshame) toox to have the main
suit dicvosed of vefore the inte:iccutbory applications—were
heard. Such cliai. Dy 7. Bwahaua, hqgsfer, is not supported

vy the record.

s are gatisfies that the ap eiilont was denled a

hearinz of its intericcutory cppl. cations; =2nd no
explanation is giveun or ig apparert fLor that denial. This

was o breach of rules of natural ,iL.3i.ce. On that zround

elone we would hold thet the ex—pa:v: judzenent pre—empting

such edrtiications as Lt 4id was inv: 1id.

Furtherasore, v, fguail intiie-2¢ that his avplication

.

for a stay of the »Hroceelinsgs was &l i1ed at seelting to have
the ﬂattér referred o arditration Tirst, before testing it
in court, in accoxizolce with the te 'ag of contract. If that
igs s0 this ight have & bearinzg or s2e cuestion of jurisdic-
tion of the Court to eantertain the atter at bhat‘stagé,

and hence the more eason for the Coirt to héar the

interlocutory applications before nordorting to dispose

of the gsuit itself.

It ig for these reagons that we allowed the adpeal
with costs, settin; ezile the ex—paise ]uaverenu with

direction to the trizi court to hea +the interlocutory
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applications M pending before it and thereafter to

proceed in goordance with the law.

paTrrat DAR ES 3ALAAM this 31st day of July, 1995.

R.H. KISANGA
JUSTICE OF APPEAL

" <;5:‘A S.L. RAMADHANI
- JUSTICE OF APPEAL
'
Il
i M. MFALILA

STICE OF APPEAL

I certify that this is a true copy of the original,

( M. S. SHANGHLI )
DEPUTY REGISTRAR




