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Th e r e  is a b s o l u t e l y  no m e r i t  in thi s  appeal. It all s t a r t e d  

at T a r i m e  D i s t r i c t  C o u r t w h e r e  the a p p e l l a n t  sued the r e s p o n d e n t  

b a n k  to r e c o v e r  d a m a g e s  a m o u n t i n g  to Shs. 3 . 5 m  f o r  u n l a w f u l l y  

d i s h o n o u r i n g  h i s  c h e q u e  f o r  Shs. 2 0 , 0 0 0 / =  w h i c h  he had i n t e n d e d  

to p a y  f o r  the b a l a n c e  of the c o s t  of a m o t o r  v e h i c l e .  The 

r e s p o n d e n t  b a n k  f a i l e d  to f i l e  the w r i t t e n  s t a t e m e n t  of d e f e n c e  

w i t h i n  the s t i p u l a t e d  time. The a p p e l l a n t  w a s  t h e r e f o r e  a l l o w e d  

to p r o v e  h i s  c l a i m  e x - p a r t e .  This w a s  d o n e  and the C o u r t  e n t e r e d  

j u d g e m e n t  in h i s  f a v o u r  as p r a y e d .  It w a s  w h e n  the a p p e l l a n t  m o v e d  

to e x e c u t e  the j u d g e m e n t  tha t  t he r e s p o n d e n t  b a n k  r e a l i s e d  of the 

e x i s t e n c e  of the j u d g e m e n t  a g a i n s t  it. It f i l e d  two a p p l i c a t i o n s ,  

one f o r  sta y  of e x e c u t i o n  and the o t h e r  f o r  s e t ting a s i d e  the 

e x - p a r t e  j u d g e m e n t .  The a p p l i c a t i o n  for s t a y  o f  e x e c u t i o n  w a s
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g r a n t e d  w h i l e  tha t  f o r  s e t t i n g  aside the e x - p a r t e  j u d g e m e n t  w a s  

d i s m i s s e d .  The r e s p o n d e n t  b a n k  s u c c e s s f u l l y  a p p e a l e d  to the H i g h  

C o u r t  a g a i n s t  this refu s a l .  The H i g h  C o u r t  (Masanche, J . ) a l l o w e d  

the a p p e a l  o n  the b a s i s  th a t  the a p p e l l a n t  did n o t  p r o v e  h is c l a i m  

as a w h o l e  and the s p e cial d a m a g e s  c l a i m e d .  In the c i r c u m s t a n c e s  

the l e a r n e d  j u d g e  w a s  of the v i e w  tha t  it w a s  n e c e s s a r y  to have 

the c a s e  tried. A g a i n s t  this d e c i s i o n  the a p p e l l a n t  l o d g e d  this 

a p p eal.

His c l a i m  and o n l y  c o m p l a i n t  in thi s  a p p e a l  is th a t  the 

a p p l i c a t i o n  to set a s i ^ e  the e x - p a r t e  j u d g e m e n t  ir the d i s t r i c t  

c o u r t  w a s  o u t  of tim e  and t h e r e f o r e  t i m e - b a r r e d  and t h a t  t h e r e f o r e  

the d i s t r i c t  c o u r t  c o r r e c t l y  and r i g h t l y  d i s m i s s e d  the a p p l i c a t i o n  

to set aside the e x - p a r t e  jud g e m e n t .

Th e r e  are two r e a s o n s  w h y  this a ppeal m u s t  fail. F i r s t l y ,  

the q u e s t i o n  of l i m i t a t i o n  is b e i n g  r a i s e d  f o r  the f i r s t  tim e  in 

th i s  C o u r t .  The p o i n t s  should h a v e  b e e n  r a i s e d  in the C o u r t s  b e l o w  

w h o  w o u l d  then h a v e  made a r u l i n g  on the issue. This C o u r t  c a n n o t  

giv e  d e c i s i o n s  as a C o u r t  of f i r s t  i n s t a n c e .  S e condly, u n d e r  

S e c t i o n  5 ( 1 ) (c) of the A p p e l l a t e  J u r i s d i c t i o n  Act, a p p e a l s  like 

the p r e s e n t  m u s t  c o m e  to t h i s  C o u r t  o n l y  w i t h  the l e a v e  of the 

H i g h  C ^ u r t .  The a p p e l l a n t  n e i t h e r  s o u g h t  n or o b t a i n e d  le a v e  to 

a p p e a l  to this C o u r t .  The a p p e a l  is t h e r e f o r e  i n c o m p e t e n t  f<">r 

n o n  c o m p l i a n c e  w i t h  S e c t i o n  5 ( 1 ) (c) a f o r e s a i d .

In the r e s u l t  as w e  have i n d i c a t e d  e a r l i e r  this a p p e a l  h a s  

no m e r i t  and we r e j e c t  s u m m a r i l y .  The o r d e r  of the H i g h  C o u r t  

s h o u l d  n ow be c o m p l i e d  with.
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I c e r t i f y  t h a t  thi s  is a true c o p y  of the o r i g i n a l .

1995.


