IN THZ COURT OF APPEAL O TANZANIA
AT DAR ES SATLAAM

(CORAL:: RAIADHANI, J.A., INZAVAS, J.A., And MPALITA, J.A.)

CIVIL APPZAT NO. 47 CF 1994
DETWEEN

TANZANTA CPRING (NDUSTRIES
AUTOPARTS LILITED teecoacnsoeeooss APPELLANT

AND
ESSEN INVESTIIENT LiKITED-........ RE3PONDENT
(Appeal from the Huling and Decree

of the Hi:zh Court of Tanzania at
Dar es ralasn)

(*Packanja, J.)

dated the 28th day of June, 1994
in
Yige. Civil Cause No.150 of 1993

C JUDGESTAT OF THE COURT

RATADHANT, J.A.:

This is an appeal against the ruling of the High
Court of Tanzania at Dar es Salaam (ITACKANJA, J.)
refusing the appellant, Tanzania Spring Industries Auto-
parts Ltd., ervtension of tiwe to file a counter—-affidavit

in Misc. Civil Application No. 150 of 1993.

In that application, the present respondent, Issen
Investment Ibd., is the applicant and the present
appellant is the third respondent. Thus there are two
other respondents. Those two other respondents filed
tozether a preliminary objection by way of a counter-
affidavit to the aiffidavit of the applicant. The present

appellant had not been served with a copy of that counter-

affidavit and has not fiied his counter-affidavit.
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consicdered opinion that the eizhth zround alone is
sufficient to disvnogse of thig appeal., So, we shall
not touch on vhe other seven gf unds.

Ia thet zround . Chandoo contended tvhat the
learned judze erred in 1ot using his discretion to extend
tise within which the aﬁpellant had to file his counter-
affLﬂaVit. Tr. Kaluvnsa, learned counsel for the
regonoiadent, argqed that it was correct that the discretion

was not exerciged. He »noinved out that on 12/5/94 the

1)

epoellant was given tise to file his counter-affidavit
on 1/6/94; As the a»neilznt failed to do that then fro-
1/6/S4 o the date set for the hearing he should have
tivze and that he should not

annlied for extension of

have waited %o do zo oa the day of the hearing.

T,

Ordinarily we would azree with 1. Kalunga that
the aopelliant ouzht to have made an application for
exteasion of tize belore the date set for the hearing.

But we are convinced wvnat the situation obtained here

is out of the ordinary.
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rejecting extension ol tiie:

"T ar persucdel, however, that
1. Chancoo weat abroad for
treatment =nd that Iir. Kanabar
recexvel hi: at the Airpors
when he returned in the country
a Gay beifore tvhese subirissions
were made.’
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Tlsewhere the lezimed judze observed:
"I would zay Tthat there nizht be
evidence o esvablish that the
journey wag an enerzency and
that he could 1ot have had tive
to advise hig clients to seek
other lezal counsel to do what

he was sud»nosed Lo do.™

Tut then, the leaimed judze poseld a question:

ess wWas 1. Chandoo's trip
to the United Kinzdon
sufficient yiouvnd for his
failure to conply with =

court orcerT!

The answer to that question would appear to be
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"If the courvs are o daispense
justice with o sease of duty,
it will be uvnfair to the
litimantes if i1 so doinzg the
courts are Telttered by the

convenience of advocates.!

The leained judze then irefused to extend tiize because

that would be accoodating "the coavenience® of

="

I Chandoo.
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Low, if the lezimel judge was peisuaded that
M, Chandoo went abiozt o treati:ens? and if he Toraed

the opinion that “‘theie mizght be evidence to egtablish
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that the journey was an elerzgency”, we agslk whether that
is convenience or necessity. An aﬁergeﬁcy trip to )
To:ndon for treat:ient iLg an absolute necessity and
acco:miodatiny vhat ia 20t fetterinz the dispensation

of "justice with a sense oi duty® by the couris.

e are at one with the learned juldze's azreenent
with the Dassaze he cuotel fro: the julsnent of Lord
Guest in Ravuan v. Cw arasay Lnd Another /TS647 3 4all

o 93 + 935. Howrever, we wish to e.dhagize two things

vthich Toxrd Guest sz2il:

1The rules oX court :wst pDriia

facie be oweyel and in order
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T the wtleg Fraist Driiia Tfacle be obeyed," it means
then, that theire are occasions when there will be
dedariture 1o vhe iles. Those instances will depend
on vhe exigvence of Yzose material on which the courd
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treatrens is 10t a convelaience, but is sheexr necessity,

he would have fouad thabt to be gowe nabterial oan which o

use his discrevion.
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e therefore ailior the aydpeal. Te extend tine

counter-afiidavit to
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vhe cftidavit of the eghoncens in this appeal, within

‘ro the datz of this judwenv. Costs To

DATID AT DAR S5 SATAAL. THIS 231D DAY OF JUNE, 1585,
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I certify that this is a tirve cooy of the orizinal.
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