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Uie appellant Ksitegwa Kadagwa «as. sanieruiod -t*- cL̂ a&h. by the 

High Court sittin g  in Iringa (Mvipopo^, J «)? upon h is couYiciiflii fox 

the murder of ones Kbeua d/o Sembete on rr about the 3<*th day of 

April t990 a t  IcLodi Village within the d istrict and Itagiao- of Iringa*

Mr* Kbisej learned advocate argued the appeal kef-iceSkUS luahaAf 

of the appellant while Hr. Mulotcozi  ̂ learned State -^tamey*. argued in 

support of the High Court decision, Kr* Hhisa, learned advocate 

submitted and argued four grounds of appeal together? that the leagued 

tr ia l judge erred in coming to* the conclusion that i t  was the .appellaJ.it. 

who k illed  the deceased when there was no> suffioiant e-wideno  ̂ to prove 

i t .  It  was the learned Counsel*a submission that the tr ia l Gourt 

should not have believed the testimony of Letisia Mgowa. (P¥.l) which 

■was to the effect that on the material day she was attending a c a ll  

of nature when she hecrd the deceased, her great grand-mother*. crying1 -  

she hurriedly returned to the deceased's hut to see what was happening* 

As she was doing so she met the appellant coming out from the deceased's 

hut where she (deceased) was crying. It was L etisia 's  evidence that on 

entering the house she found the deceased suffering from three head
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injuries which were bleeding. x'he deceased told her that the appellant 

had h it her three times with a stone. It was argued that the learned 

judge erred in believing the testimony cJ Letisia without taking into 

account material contradictions in her evidence#

Nr. Mbise fin a lly  submitted that tha High Court^rred in relying  

on the dying declaration of the deceased that i t  was the appellant who 

had assaulted her* The learned defence ■Counsel argued that as the 

deceaseds head had been "crushed*1 she must have been iil a c r itic a l  

condition when she gave her dying declaration and that in such 

circumstances the learned judge should not have relied  on th© dying 

declaration*

In rebuttal iir. l&ilokoei, learned supported the

conviction. It  was his submission that at -fog time the deceased 

mentioned the appellcnii as her assaillant she was mentally alert and 

in fu ll  control of her mental faculties** Lb  tosc the <c©n±aadio:<iioi'i» ia  

the evidenco of Letisia, (Ftf.1 ) , Kr, I‘iul(jkozi argued that such 

contradiction could ba explained by the fact that the witness was 

testifyin g on events which took plaae over three years. The learned. 

State Attorney told the Court that as v illage  authorities were 

preparing to send the appellant to  the Ward Sejar^taiy ^  be laoked up 

he escaped from lawful custody. That th© appellant escaped from 

lawful custody the Court was referred te the crwdenoe q £ the. Village  

Secretaiy, (PW«5)«

In coming to the conclusion that tbs appellant wes of the

offence Of murder the learned judge s^dd inter alia*

"When they, F17.3, PW»4 and the cell-leader took 
the accused to the deceased the aocused confessed 
to have h it  the deceased and prayed for release 
from custody so that he could help in treating 
and taking care of the deceased. The accused's 
confession shows his knowledge of the assault 
he had done. With the defence of not knowing
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what happened, impliedly raises the defence of 
insanity through intoxication* The accused drank 
the sa crific ia l poabe which had been prepared by 
a neighbour —— of both, the accused and the 
deceased, Che liquor was for publicjsonsumption 
and Tree of charge. Was he intoxicated? Most
likely  yes for at one stage ------- the accused too
played in some traditional dances called  rtkictuwo**»
Eow much he drank and to what degree he was 
intoxicated is a <ruestion which has been answered 
by tlx© prosecution witnesses who, were drinking 
with him and dealt with hin at the time of the 
incident. FIT.3 Who was drinking with the accuaed. 
when cross-examined by the defence Counsel, the 
learned Hr, lisbokorw^ testified  as fallows.*—

——  CJhere was not much pombe, but we were 
drinking slowly with traditifuaal dances 
being played. Th» accused started playing 
"kiduwo'' at around 2 p.nu, be was getting 
a bit drunk but not much* ju s t  a l i t t l e .

The other witnesses^ FW«4 and ah* -dealt Vittl tlx®
accused prior to or after the incident have a ll  
assessed th© accused as havijig jaat -drunk though

he drank the ritual pombe -------  The normal way the
accused danced "kiduwc"3 walked home returning 
rushing back to the pombe, talking jefutting the 
accusations or confessing to the assault tend to 
add weight to the witnesses’ (P¥.1? FIT * 3 , P^*4 and.
P W ) assessment of the accused's intoxication as 
having been mild. He was capable o f knowing what 
he was doing and of knowing that what he was 
doing was wrong and unlawful. That is  why he later

escaped with ropes tied around his hands” *

After the learned judge had summed up the whole evidence to the three

lady and gentlemen assessors they "were ^1], -of ±h$ ^msuaijaous

that the appellant was guilty of the charge of murder as charged*

We have minutely examined the evidence tendered, .hefooe the. <Jourt 

of f i r s t  instance and have come to the conclusion that at the time the 

deceased gave her dying declaration that i t  was the appellant who, 

without rhyme or reason, attacked her she was in fu l l  control of her

Looking at the to ta lity  of the evidence we are satisfiod  in oux 

own minds that the learned tr ia l judge was right in convicting the 

appellant of the ofience of murd.er



senses. Her head had not been "crushed.” as Mr* Mbise, learned defence 

Counsel, would have us to "believe* Doctor's post-mortem report — Exh.Pl 

is  to the effect that the deceased had a fractured skull* The undisputed 

fact that the deceased survived the injuries for two days before she 

died goes a long way to show that she cc.uld not have mistaken the identity

of her assailant, As for the learne-’ Counsel's submission that the
i

tr ia l Court erred in believing the testimony of ^ * 1  when she said that 

she saw the appellant going out of deceased’ s hut as she, (PTT. 1) was 

returning to tl e hut where the deceased was crying with pain we agree 

with Mr* Mulokozi, learned State attorney, that the contradictions in 

L etisia 's  (PW .I's) testimony can safely be explained by the fact that 

she was testifying on events which took place 3 years ago* The 

contradictions were due to  lapse of memory and not deliberate*

As for Mr* Lbise’ s argument that FW*.1 told lie s  against the 

appellant because there was misunderstanding between them we agree 

that the evidence shoved that the two were not in the best of terms but 

there was also the evidence of the Village Secretary (FW*5) and FJ.6 

which was to the effect that the appeHan't, escaped from lawful custody

as was being sent to the Ward Secretary* There was no1 suggestion

leave alone evid.once that these witnesses lu>d xeas-on. to t e l l  lie s  

against the appellant,

And, to crown it  a ll there was the evidence of PW*3S P¥*4 and 

PW*5» "tbe c e ll—leaderj that the appellant confessed ta have assaulted 

the deceased,

V

Looking at the tota lity  of the evidence we are satisfied  in oux

own minds that the learned tr ia l judgo was right in convicting the

appellant of the offence of murder as charged* The sentence of death 

is  mandatory* In the event we order that the appeal be dismissed in 

its  entirety.
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DtiTED at ME1?:;, t ’ais 21st day of October, 4 99*5«

N .s ,  MNSAVAS 
JU3TICTT0F APPEAL

L.K, ]t£T /.LILA

JUSTICE 0? APPEAL

D .2 . LUBUVA
JUSHCS o r  apfsal
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