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The appellanti lisitvegwa ladagwa was senienced e death Ly ihe
High Court sitting in Iringa (Mwipopq‘ J.), upon his gonviciian for
the murder of one,; lhena d/o Sembete on ¢ about the 38th day of

Jpril 1990 at Idodi Village within the district and Regiaqn of Iringa.

Mr, Kbisey leaincd advocate argued the appeald hefh&u; in Bakglt
of the appellant wlile Mr. Mulokozi, learned State wttorney, arzgued in
support of the High Courd decisione Nri lbisg, learned advocate
sutmitted and argued four grounds of appeal dogether; that the leaimed
trial judge erred in cowming to the concluszion that it was the appellank
who killed the deceased when there was no suf{icient euwidenoce Lo prove
ite It was the learncd Counsel's submission uhat the trial CQourd
ghould not have Melieved thie testimony af Leuisia lgowa (PW.‘l) which
was to the cffect that on the material day she was attending a cail
of nature when she hecrrd the deceased, her greai grand—wothery crying -
ghe hurriedly returned to the deceased's hut o see what was happeninge
.s she was doixlg 50 she met the appellant caming out from the deccased's
hut where she (deccoscd) was crying. It was Letisia's evidence that on

entering the house she found the deceased suffering from three lhead
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injuries whieh wcre bleeding. {he deceased btold her that the appellant
had hit her fthrec times with a stones It was argued that the learned
judge erred in bLelicving the testimony ¢l letisia without talting invo

account material coniradictions in her evidences

Mr, Mbise finally sutmitted that the High Courd grred in relring
on the dying declaration of the deceascd that it was the appellant who
had assaulted her, The learned defence founsel argued that ag the
decgasedta head had been "crushed™ she must have been in a eriivical
eondition when she gave her dying declaration and that in such
circumstances the learmed Jjudge should nod have relied on the dying

declaratione

In rebuttal Mr. Mulokoei, lcarned S‘ba:tg[;u'.wne,ya supporvgd the
convictione It wes hiz submission that at thg t¢ime the deceased
mentioned the appellcnt as her assaillani shic was mentally alert and
in full conirol of Ler mentel faculties, is fox the «ontmadiciais in
the evidence of Letisia, (FWe1), Nr. Mulgkozi argued that such
eontradiction could e explained by the fact that the witness wes
testifying on eventis wiich took pleaag over thige ysarse The learned
State attorncy told the Court that as illage authorities were
preparing to send vlie appellant to the Ward Saargiary iQ be logied up
he escaped from lawiul custody. That thg appellant cscaped fron
lawful custody the Court was referred L the cwidence of the Village

Secretary, (PW.5).

In coming to ithe canclusion that the appellant was guilyy of +the

offence of murder -thg lcarned judge said inter alias

"fhen tl.ey, Fie3; PWs4 and the cell-leader took
the accused %o the deccased the aocused coniessed
to have it the deccasad and prayed for release
from cuctody so that he could help in treating
and +tal-ing care of the deceased. The accused's
confcssion shows his knowledge of the assault
he had done, With the defence aof not knowing
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what happened impliedly raises the defence of
insanivy through inVezication, The accused drank
the sacrificial pombe which had been prerared by
a neigibour =~ 0f both the ncoused and the
deccasced, The liquor was for rublie sonsumption

and ‘ree of chargce Was he intoxicated? DMost

the agcused too
played in some traditional dances ¢alled "kiduwoM.

Fow much he drank and to what degree he was

likely yes for at one stage

intaxicated is a question which hag been ansyered
by the proseccution witnesscs whag were drinking
with him ond dealt with hin at the time of the
incident. FW.3 who was drinking with the accused
whon cross—examined by the defence Counsel, the
learned liz, Nshokorwa, tcstified as fallousi-
~— There was not ruch pombe, but we were
drinzing slowly with traditional dances
being playede. The accused started playing
Mdduwo™ at around 2 p.me.y he was getting
a it drunk but not muchy just v litilee
The Qtiicr witnesscs, PWed and PHe® uhe dealt with the
accused prior to or after the incident have all
assessed Wio accused as having pnat heen Jdrunk, though
he Arenlt the ritu=al pombe

The normal way the
accuscd danced "kiduwa®; walled home returning
rushing back 1o the pombey talking refutiing the
accusations or confessing to the assault tend to
add weight o the witnesses' (PW.1, FW.3, PYe4 and
PW.5) asscasiient of the aceusedl!s intozication as
having been milde. He was capnble of knowing what
he was daing and of knowing that what he was

doing was wrang and unlawfule That is why he later
escaped with ropes tied around his hands",

After the learned judge had summed up the whole cvidence to the three

lady and gentlemen asscssors they were all of ibg ungunimous apiriay

that the appellant was guilty of the charge of murder as charged.

We have minutely czamined, the ovidence tendered hefams the Gourt
of first instance and have come to the conclusion that at the 4ime the
deceased gave her dying declaration that it was the appellant who,

without rhyme or reason, zttacked her she was in full control of her

N RN R . . '
Looking at ihe totality of the evidence we are satisfied in our

own minds that the lcarned trial Judgo was right in convicting the

appellant of the offence of marder s~ ~
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sgnsese Her head had not been "crushed" as Mrs Mbise, learned defence
Counsel, would havc us to belicves Docior!s post-mortem report — IExheP1
is to the effect that the dececased had 2 {ractured skulle The undisputed
fact that the deceascd survived the injuries for two days before she
died goes a long way to show that she cculd not have mistaken the identity
of her assailant. J&s for the learne” Counsel's submission thatl the
trial Court erred in believing the testimony of DW.% when she sald that
she saw the appellant going out of deccased's hut as she, (PW.1> was
returning to t'e hut vihere the deceased was crying with pain ve agree
with Mre Mulokozi, lcarned State flttorncy, that the oonfradictions in
Letisia's (PW.1's) tostimony can safely be cxplained by the fact that
she was testifying on c¢vents which took place 3 years agos The

contradictions werc due ta lapse of memory and not deliberates

is for Mr, llbisc's argument that PWa1 told lies against the
appellant because There was misundersitanding between thcem we agree
that the evidence showed that the two werce not in the best of terms atd
there was also the gvidence of the Village Secretary (FWe5) and PY,6
which was 1o the eflcct that the appellant cscaped from lawful custody
as re wWas being scnt to the Ward Sccretarys There was no suggesiian
leave alone evidence tnat these witnesses hed reason %o tell lies

against the appellant,

ind, to crown it all therc was the evilcnce of PWa3y PWe4d and
PHe5, the cell-lcadcr, that the appecllant confessed ta have assaulted

the deceased,

Looking at i totality of the evidcn;c we are satisfied in our
own minds that the lcarned trizl judge was right in convicting the
appellant of the offence of murder as charged.‘ The sentence of death
is mandatory. In théﬁé;ént we order that tlio appeal be dismigsed in

its entirety.
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DiTED at METYL ihis 21st day of Octobery 1996,

N,5, MNZ.VLS
JUSTICH OF LPPEL

LM, MPALILS
JUSTICE O APTELL

oot

D.Z. IUBUVL
JUSICE O LPFS.L
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