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The appellani lisitegwa lladagwa was senienced tedeath hy ihe
High Court sivting in Iringa (Mwipopo‘ J.); upon his gouvicidan Ior
the murder of one, Ibena d/o Sembete on or about the 3Gth day of

Lpril 1990 at Idodi Village within $he cdistrict and Regign of Iringae

Mr. FKbisey learnzd advocate argued thae appeal heflnc.u;-gn dsahz}f
of the appellan® whiile Mr. Mulokozi, learned State ~tmy, acgued in
support of the Figh Court decision. Nr. Hbisg, learncd advocaie
gubmitied and argued four grounds of appeal toggther; that fhe leaimed
trial judge erred in couing to the oonclusion that if was the appellank
who killed the deceased when there was no suffieient swidencq o prove
it. It was the learned Counsells sulmigsion hiat the trial Qourt
ghould not have believed the testimony of Letisia lgowa (FW.1) which
was to the effect that on the material day sha was ettending a call
of nature when she hecrd the deceased, her grea{ grand-mothery crying -~
she burriedly reitvined to the deceased's hut to see what was happeninge
Ls she was doing so she met the appellant caming out from the deccased!s
hut where she (deccesed) was crying. It was Letisia's evidence that on

entering the house zie found the deceased suffering from three head
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Jnjurigs which were bleeding. The deceascd told her that the appellendd
had hit her %three times with a stonge 1t Was argued that the loammed
Judga erred in believing the testimony of letisia wighous taking Jaitso

accoupt meterial eonizadistions in her evidenca,

¥r. MNbise 2inally sutmitted that the High Courh erred $n selring
on the dying declaration of the deceascd that it was the appellant wbo
had assaulted her, The learned defence Counsel argued ithat as {he
deceased®s hcad had been "crushed™ she rust have been n & eritical
eondition when she gave her dying declaralian and that in guch
circumstances the learmied judge should not have relied&x the qving

declaratione

In rebuttal Mr. Mulokosi, learned Statg Liorney; supporied the
convictions It was his submission that at the time the deceased
mentioned the appellant as her assaillant she was mentally alert and
in full control of Ler mental faculties, Lis for the contww in
the evidence of Letisia, (PWe1), Mr. Mulgkosi argued that such
contradiction could »e explained by the {act that the witness wes
testifying on evenis uiich took pleaes over three ycarsa The lowwmagd
State ittorncy told the Court that ag ¥illage authorities were
preparing to gend the a.ppellan't‘ %0 the Ward Secretzry fo bo looiied up
he escaped from lawful custiody. That tie appnellant cscaped from
lawful custody the Court was referred to the evidence of the Village

Secretary, (PW.5).

In coming to the concluaion that the appellani was guiliy of the

offence of mirder the learned judge said inter alias

"When tiieyy, PWe3y PWe4 and the cell-leader took
the accused {0 the deceasad the agoused confessed
{0 have it the deccased and prayed few :n@gase
from custody so that he could Lelp in treating
and taking care of the deceagsed. The accused!s
confession shows his knowledge of the assault
he had donee With the defence of not kmowsng
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what havpened impliedly raises the defence of
insanity “hrough invozication., The accused drank
the. sacrificial pombe which had been prerared by
a neigbhour = 0f both the accused and the
dececascd. The liquor was for publie sonsumption
and “ree of chargece Was he intoxicated? DMNost
likely yes for at one stage —— the agoused toe
played in some traditional dances <called "Kiduwo™s
How much he drank and to what degreec he was
intaxicajed is a question whigh hag been answered
by the proseceution witnesses whq were drinking
with him and dealt with him at the time of the
incident. FW.3 who was drinking with the accused
when cross—examined by the defence Counsel, the
learned lir, lis korwag testified as f§llougs~

~—e "here was not rmch pombe, but we were

drinlzing slowly with traditional dances

being played. The accused started playing

Miduwo™ at around 2 pem.s, he was getting

a Dit drunk but not much, jusy a litilee
The @ticT witnesscs, PWed and PWeS uho deald with the
accuscd prior to or after the incident have all
assessad the accused as having ngt Reen drnk though
he drenlt the ritual pombe we— The normal way the
accused danced "kiduwq®; walked home returning
rusiiing back to the pombey talking pefutting the
accusations or canfessing to the assault tend to
add weight to the witnesses' (PW.1, FW.3, P7e4 and
PW.5) asscasment of the aceused!s intoxication as
having been mild. e was capable of lnowing what
he was daing and of knowing that what he was
doing was wrong and unlawfule That is why he later

escaped rith ropes tied around his hands",

Lfter the learned judge had summed up the whole .evidence to the three
lady and gentlemen asscssors they wWere all <of ibe wnzanimous apinian

that the appellant was guilty of the charge of murder as chargeds

We have minutely examined the cevidence tendered before the Gourt
of first instance and have come to the counclusion that at the time the
deceased gave her dying declaration that it was the appellant who,

without rhyme ar reasan, attacksd her she was in full control of her
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senses. Her head had not been ''crushed" as Mr. Mbise, learned defence
Counsel, would have us to belicves Docton's post-mortem report — IExhePl
is to the effect that the deceased had a Jractured skulle The undisputed
fact that the deceascd survived the injuries for two days before she

died goes a long way Lo show that sho could not have mistaken the identity
of her assailants, &s for the learne” Ceunsel's submission that the

trial Court erred in believing the testimony of ®Wel when she said that
she saw the appellant gging out of deceased's hut as she, (PV.1) was
returning to tlte hut wiere the deceased wes crying with pain we agree

with Mr. Mulokozi, lcarned State Lttorney, that the contradictions in
Letisia's (PWe?'s) tesiimony can safely be explained hy the fact that .
she was testifying on cvents which took place 3 years agos The

contradictions were due ta lapse of memory and not deliberates

As for Mr. lbise's argument that PWe! told lies against the
appellant bcocausc here was misunderstanding between them we agrecg
that the evidence showed that the two were not in the best of terms ut
there was also the evidence of the Villege Secrctary (PWe5) and PU,6
which was to the eflicct that the appellant escoped from lawful custody
as re was being scnt to the Yard 3ceretarye There was no suggesiion
leave alone evid:nce tiat these witnesges had reason te tell lics

against the appellant,

ind, to crown it all therc was the cvidence of PWa3, PWe4d and
PWe5, the cell-lcadcr, that the appellant confgssed taQ have assaulied

the deceased,

Looking at the totality of the evidence we are satisfied.in sury
own minds that the lcarned trial judge was right in couvicting the
appellant of the ofience of murder as chargcde 7The sentence of death
is mandatory. In the cvent we order that the appeal be dismissed in

its entirety.
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DLTED at MBTV. this 21st day of Octgber, 1996,

N,S. MNZ.ViS
JUSTICE O /. PPLLL

LeM. MPALILG
JUSTICT OF 4PTEAL

Ne.Z. I.UBUV FA
JUSTICE OF LPFDLL
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