IN TE COURT OF APPEAL OF IANZANIA
T MBTYA

d IGZCVA, JeA.

CRIMINAL APPEAL NO, 49 OF 7995
BETWERN

1, ESIO iYOHOLELO N
2o PIKIRI IVOMOLELO {* » + « + » ¢ o + APFELLANIS
3¢ FRAKCIS FYOMOLELD

AND
TEE REIUELICe o« « o o v o ¢ v » o o o RESPONDENT
(4ppeal from the Convic’ion and Sentence
of the High Court of Tzizania at Iringa.}
Yapi Je)
datel the 14th day of Juney 1995

in

Criminal Sesgions Casg igs 8Q of 1993

JUDCEMEST OF THE CJURT

IUBUVA, JoAes

The appellanis are appealing againsgt thg deaisjon &f fhe igh
Court (Mapigana, J.) sitting at Iringze They weTe gbarget wilh and
eonvigted of the offence of murder pantrzry ta Sgolian 396 of fhe
Penal Code and senitenced to deathe 4t the trial, tha m,apq;@.lants
stood charged together with a third person by the name gf Francis
Nyomolelo, their father who died befare ile hearing of thia appgale
He was referred %o as the third accused &t the triale A1 the
commencement of the hearing of the apperd the Court was nqiified of
the death of Francis Nyomolela, and sq the appeal in respéglt of

Francis Nyomglelo abated under yule 71(‘1 )e Thyg sppeal is proogglec

with in respect of the two appellants.

The facts arve ngit long but pathetic, They are that the appellants
who are brothers and the deceased were neighbours living at Isalavanu
Village in Mufindi District, The decgased Nichael sfe Kikoti had a
shamba at a place called Ndolezi. From the recordy it is apparent that
this shamba was the source of quarrel and dispute belween fhe femilies
of the appellants on aone side and the deceased on the other, Prior te
the day of incident, a quarrel had ensued between these two families
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over the trees which the appellants had felled in the shamba and the
charcoal mades The quarrel was settled, 3dut still the familigs
remained not in the best of terms. On 27.9.1992, at about 9 peme the
deceased was speared 4o death at the L:use of Adriano Kikoti (PW.2) his
sones The appellanis were arrested and ciarged with the murder of the

deceaseds

Before the trial Court, the fir.t appellant raised the defence
of self defence and the secand appellait denied assaulting the decgasgd.
His involvement, he claimed, was to s'op the fight between the first
appellant, the deceased and PWe2e In the process, PW¢4 wag injured,
according to the sccond appellante Tia trial judge rejected the Iirst
appellant'e version of self-defences :Ic held that it was a deliberate
attack on the part of the first appellart who was eonvicied of murdere
Invoking the doctrine of common intentim in respect of the second

appellant, he was also convicted of mur.lers

In this appeal, lre. Naali, learneil Counsel appeared for the
first and second appellantse Mr, Mulo''s:i, learned State Attorney
represented the respondent, Republics A cix point memorandum of appeal
was filed and argued Ly Mre Naalie DBrizily, it was the sulmission of
Mra Naali that the learned trial judge -:rred in convicting the appellants
because the prosecution had not proved its case beyond reasonahle doublse
He referred to the evidence of the witnesses PWe2 and PWe3 whichy he said
was conflictings Secondly, Mr. Naali stased that as it was dark, the
witnesses could not see and identify prorerly the assailants of the
deceaseds It was therefore unsafe to rel- on the evidence of these
witnesses, Mr. Naali chargede Thirdly, hc sultmitted that as all the
witnesses for the prosecution were related to the deceased, it was
possible that they could frame up the case against the appellants So,

he sutmitted that they should nat have been relied upone Fourthly,

that it was an error on the trial judge to take into acoount the coanfegsion
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of the first appellant which had been repudiiied without correbvoration,
Pifthly, that there was no common intentior hecause there was a fight
and that apart from the appellants, the dczeased was also armed.
Finally, that the lcamed trial judge dié not direct the assessors on
the contradictions vetween the prosecution ritnessess Ig prayed thad
the first and seccd appellants should h-rc been found guilty of

manslaughter and ¢ gsault respectivelys

On behalf oI the Republic, lre Mulolozi, learned State Atiqrney
argued that.thevqaesﬁion of repudiatian o1 retractian of the appcllants?
confession does not arises At the trialy 'ire. Mulrkozi statedy no
objection was raised whien the statement was produced hy PiWely Iuriliicr,
he submitted tha; even in their defence at the trialy the appellants did

not complain about the statementse.

We agree with lin. Mulokozi that the issue of the yetraction gr
repudiation of the statcments was not raised ~% all at the trial until
the close of the progecution cases We only ican from the record mention
of it scantly in cross examination of the fi e’ appellants It is trite
principle that such a defence if availablc, slould normally be advanced
before the close of tli:e prosecution so that ke prosecution is given an
opportunity to produce evidence in proof of i% or otherwise in a txial
within a trial. A4s it is in this case, we arc satisfied that i{ is nothiwg

but an afterthoughts %his ground has no merit.

In regard <o the submission that the prosccution witnesses should
not be relied upon because they were related %o the deceased, HNr. Mulokozi
reacted by stating that this was not true becausc, these being the only
people present at the time of the incident, they are the ones who could
toii what actually happenede With respect, we think MNre Mulokozi's
submission is corrects It is common knowlecdge that in any trial gvidence
is forthcoming from witnesses who directly or circuastantially wiinessed

an incident taking places¢ This is what happened in this case., Witnesses

coca/4—



- 4 -

PWe2, PWe3 and Pd.4 saw what took place at the iimey Thg fact thai they
are related to the deceased is, in. our view, irrclevanty They wexre
witnesses of credence and were believed Wy theg trial Qourty We sce no

reason for casting doubt on their evidences

On the fact that the witnesses could not jdentify the appcllants,
we think in agrcement with Mr. Mulokozi that this wag irrelevant in theg
circumstances of the case. Identification was noj an issue at all
throughout the proceedings af this case. Tho appellants have not

disputed their prescnce at the scencs

Then Mr. lulolozi addressed on the issue of sgontradigiigns in the
evidence of tae prosccution witnessese oe submitdgd that there was ne
material contradictian in the evidence of ithae pyosegujion witncsses,,
On the contrary, I're Malokozl stressed; it was theg defence side wiich
had serious contradictians which the trial judge.ggnsidered, TFron
the record, it is clcar that the learned “rial Judge directed the
assessors on the discrepancies in the-evidenoq of the defencees He alsa
addressed this issue in his judgment. He siated inter aliae

"As I pointed out to the assessors, there are
material and injurious digcrepancigs in the
accounts of the first and second agcused
persons., <here is a conflict in their
evidence as to whether the deccased was
together with PW.2 when the accused passed
at the home 0f PWe2 eonvecevecce the accused
have repudiated these cautioned stafements,

I find however that they havg made thg

statenents®,
It is therefore clear to us that as rightly submitted by Mre Fulokozi,
there was no material contradietigns in the evidence of the prosccutien

witnessese. Ralther, as seen from the above extract, there were serious

contradictions on the part of the defence case which wgre duly

considered by the trial judge whe also proverly direcied. the assessors
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on the issue, Mvs Neali's complaint that the trial judge did not direet

the assessors on the Aisorepancies Is, with rcspect, withouwt fomndafion,

Cansequently, in the circumstances of the case, having regard o
the background of the matter in which there was a disputes o%er a shambag
the manner in wbich the first appellant camc to the house of P42 armed
with spearg and a2 bill-hook and abizcked thc dgceased, wo are satdslied
that there was sufficient evidencec upon whieck to susdsip the canvjodion
against the first appellant. We are alsc satisfied that therg wasg

sufficient evidenos to support the couvictiol against the seeqgnd
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appellant for the some offence by invoking the deetrine of “‘ggmmon

intention in terms of Section 23 of the Penal Codey The Giﬂmnnstaﬁaiu ’

were such that the lcarned trial judge was entitled to ceme to the
conclusign that the second appellant kmew ar ovught %@ have known that
death was not improbable to happcn in the ceurac af WW dhe

common intentiona

In the event, we dismise the appeal in dits entiTotyg

DATED AT MBEYA TZIS 28TH D4Y OF OCTOEIR, 1996a

HeS, MNZIAVAS
JUSTICE OF APFEAL

L.Me IGPALILA
JUSTICE OF APPEAL

D.Z. LUBUVA
STICE OF APPEAL
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