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1o WILLIAM MVALATOBE @ MUAKAJE g, - % APPELLLAS
2 LENT AIZBONTLE

AND
MWUBLICJOOUOO'loooc.“R]?SPOI\TDENT
{4ppeal from the Conviction and Sentence
of the Iigh Court of Tanzania at Lheya)

(Mwipopo, Je)
dated the 4th day of &ugust, 1995

in
Crimiral Sessions Case Nog 20 of 1223

JUDGETINT OF TR COURT

MNZAVAS‘ Jadys

The appellanic, William Mwakatobe and Leud Jnbakilsy uere jointly
charged with and convicied of murder ¢/s 196 of the Penal Gode by the
High Court (MwipOPO, Ja) sitting in I'I'beya. sno e mapdatoary sendsnoe

of death was handed down,

Digsatisfied by +the finding of the Iigh Court they have cqmg,'m

this Court, o

&

The charge of rurder alleged that the aspellanis on ar aborl tha
1st day of April 1993 at Kituli Village within the district of Dungye
¥beya Region murdered one, Angongwisye Mwalaje.

After a full trial the learned triazl judge was satisfied that
the prosecution had proved the charge of murder against both appellants
beyond reasonable doubt and, as already mentioned abawse, cguviated ithem

and imposed the death sentences

Before us Mr, livangole, learned defence Counsel who apneared
for the 1st appellant, William Mwakatobe, complained and argued that
the learned trial judge erred in convicting the first appellant by

relying on the first appellant's retracted confession whiechy iy vas
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argued, was not corToborated,

In his second ground of apweal Mr., M:ingole submitted that ithe
trial Judge erred both in law and an ypoints of faet in not holding
that the prosecution had failed to prove ilhelr osse against tue isu

appellant beyand reasounahle doubts

Mr, Mkumbe, learned Counsel, advocated for the.ieocnd~appellanti
lent Ambokiles In his ane ground of ap esal the leamea.defexmg,(}waii
says "The second zpvellant was wrongly convieted on the basis of his
retracted confesgian whose corzs.boration was extremely weak"™. T:e
learned Counsel also echioed Mr, Mwangole!s submission that the learngf
trial judge should have found that the prosccution had failed t‘kprove

the charge of murder against the appellents beyand reascnabld doubty

In rebwtial i, Iulokozi, learned 3tate Attorney, supporigl {he
conviction. TIe argued that the learned trial judge was watisfisd fhat
the appellants?! caufessions were a true zccount of what happened and
that having so found he had no alternati-e butl Yo find the appellanis

guilty of the offence of murder zs chargede

The issue before the Court of fire* instance was whether the
oonfesgions of the appellant before the justice of the peace could be

relied upon; their retraction notwithstarding.

In answering Wiis question the learued judge said inter alia

on page 74 of the iyped judgement

"Next day, 6/4/93 both accused were sent to the
toth
accused did not complain ag baving veen tartured
the previous day by PWeS » 0Of course both
accused allage that even PW.7 was believed by

them to be another police officer ——» If

PCH acting as a Jjustice of the peace

hat wos the case they still Lad another chance
on 7/4/93 wien both accused were sent to the
doctor to be examined as ta their mental and
physical health, Pis5; (the doctor), testified
thet Le examined them and talked to them. He

found them without zuie toadurg markg and the



accused themselves did not complain of any
pains or %oriures having been -~— inflicted

upon tien't,
The learned trial juige continued and said ——

"To my nind the accuseds! story of torture

appear to be fanciful lies cooited up in

the prisons during the long incarceration

period of 2 years ——. Whaet PW.7, (the

justice of peace) testified I believe is

the truth that the accused willingly and

voluntarily gave the extre- judicial

statements to him"s
We have painstaliingly examined the evidence fendered in {he High Court
including the arguments by the learned defence Counsel that there was
no corrobaration of the appellants! retracted scmfes.sims* He agree.
with the learned deleice Counsel that it is always desirahlg. ta Jook
for corrobaration in support of a confessica which hak been Jelzached
before acting on such confession to the detriment of an accused persapd
But with even greater respect to tiie learned Counsel there is a long
and unbroken chain of authorities that a ccurt may conviet on a relracted

ar repudiated econfescion even without.‘orrobaration.

In the ¢ame of R v GAD s/o laimba and Another ~ 512422 12 SACL 82

it was held that:

"There is no rule of law or practice making
corroboration of retracted confession
essential, Corroboration of a wreiracted
confession is desirable but if the court
is fully satisfied that the coufession
cannov but be true, there is no reason in

law why it should not be acted upon ith.

In another decision three years later the Tasbtern 4dfrica Cgourt

of Appeal in R v IIAPERERE sfo MWATL — 4943) 15 TiCA 54 said:
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"4 court may convict on a retracted confessian
even without corrcvoration toough such
cornfes~ion must be received ith great

cacion and reserve't,

Andy %o mention the celebrated decision za the case of TUHAIIOI v UGLIDA

(1967) BA 84 the Court Lad this to say iater alias

"We would summarise the pesition thus:
a trial Couxrt should accept any
confegsion which has been rebtracted or
repudiated with caution, and must before
founding a conviction on such a gonfession
he fully satisfied in all the circumstances
of the case that the confession is trues
Me game standard of proof is required in
all cases and usually the Court will enly
act on the confession if ecorroborated jin
some material particulars by independent |
evidence accepted by the ecourt. Bui o‘nn‘bo—
ration is not necessary in law and the GQourt
may aot on a confession alose if it is fully
satisfied after considering all the material
points and surrounding circmstanceg that
the canfession cannot but be true%.

In this case we are with respect to the learned trial judge fully
satisfied that the appellants' confessions to the justice of peace (PW47)
were =6 detailed; elaborate and thorough that no other persgn would have
known such personal details but the appellantss dfppellantsg! reiragled
confessions which ve have found fto be true were, in our pansidered view

clumsy attempts to evade the consequences of their criminal actss

We are satisiied that the appellants wore properly canwicted of

the offence of murder as chargede The sentence of death is pandadarye

In the event we order that the sppeals be dismissgd in their

entiiety.
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DATED at MBEZL this 28th day of Octobery 1996

N,8. ME2LVIS

JUSTICE CI' LPFELL

LeMe MALLILL
JUSTICE OF LPPELL

D.Z. LUBUVL
JUSTICE O APPELL

I certify thet this s a true copy of $ha ariginaly . -
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