IN THE COURT OF APPEAL OF TANZANIA
AT DAR IS SALAAM

{CORAM: RAMADHANL, J.A., MﬁZibASl_J.A.L>And.LUBUVA, Johed
CIVIL APPEAL 10, 44 OF 1995 '
BEIWEEN
TANGANYIKA MOTORS LIMITED .u.vevessess APPELLANI
AND
TRANSCONTINENTAL FORWARDER LIMITED,,..RESPONDENT
{Appenl from the decision of the

High Court of Tenzania at
Dar es Salaam)

(Mapigano, J.)
dated the 26th day of July, 1995
in
Civil Case No, 126 of 1936
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WITNG OF_TIE_COURT

RAMADHANL, J.i.:

The appellant compony is the Tangoanyika Motors Lid. odid the
!
respondent company is the Transcontinental Forwardersa Ltd, |When
the appeal came up for hearing the respondent compony raised a

preliminary objection that the appeal is incompotent as no leare

was asked for and given prior to its filing.

On behnlf of the respondent company was Mr. Kihguji, Rearned
ndvocate, who cited three of qur previcus deeisisns on the|requirement
of loave to appeal agajnst orders of the High Couri. On thg other
Land Mr, Majithie, lgarned counsel for the sppellant company,

rocisted the preliminary objection diatinguishing this appepl from

the three cited auhorities,
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It is5 necessary to preface this ruling with a briek’acﬁwum& @L

what happened in order to appreciate the arguments for ai

l

e

ggalnat

the preliminary objection.

The appellant company filed a plaint in the High Court at
|
Dar es Salaam claiminy to be the holder of the offer of a}right of
occupancy of Plot 6174k at Kurasini, Dar ea Salaam. It %s further

|
claimed that the respondent company committed trespass oJ}thc said

|
plot. So, the appellant company sought injunction refrai@ing/

l

preventing the respondent company from trespassing end fo# s declaratory

i
order that the said premises belong to the sppellant comphny.

The respondent company, as usual, filed 2 written statement of

defence to which the appellant company filed a reply. Aerr nany
>

adjournments the suit was by consent tixed for hearing on

rugust 17,

1990, On that date the appellant company was not duly rcjrcsontud

!

so the High Cowrt (MACIANJA, J.) dismissed the suit with :?sts to

be born by the appellant company, That was on August 28, h990, very

close to four years since the suit was filed.

A notice of appeal by the appellant company againstj}h&t

dismissal was filed on August 31, 1990 but it was struck aut on

June 2, 199%. So, on August 30, 1994 an. application for :&coution

of the High Court decree was filed under 0.21 R.33(1) by the
i

vespondent company. That was four yeors after theo decisi&p of dis-

l
mizsing the suit. That applicatien for the execution of lbc decree
1

vas granted by MAPIGANO, J. on 5th September, 1994,

'The appellint cowpany was aggrieved by * 2 grant of |éxecution
of the dceric oo cmldad far s roview of that grant, Thelrecason
wes that the application for execution was made more thon | *
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|
after the date of the decree (four years to be precise) anL!that
0.21 R,20(1)(a) o notice o show cause as to why the decraeishould
not ho execuled was required to be issued to the appellant company
but that had not becen done. So, MAPIGANO, J. discharged th? order

of oxecution. A notice to show cause was issued to the appellant

company and on July 26, 1995 MAPIGANO, J. made the follow‘._
!

ruling:

"] entircly agrece with the submissions
made by Mr. Kinguji., The application
for exszcution of the decree granted

to the Applicant/Defendont is granted."

Li .
It is this 'Order' of July 26, 1995 by MAPIGANO, J, that is

the subject of this appeal.

As already said, Mr. Kinguji mode a preliminary objec#ion
saying that there is no appeal as of right from an order ojgthe
High Couwrt. The learned advocate argued that the order in %isputc
does not fall under paragraphs (a) or (b) of subsection (1£ of
section 5 of the Appellate Jurisdiection Act, 1979, He poin%ed
out that the order falls under paragraph (¢) of subsection K1) of

aection S,

Mr. Kinguji referred us to The Registrar of Buildings! v.

1
i

|t
Felix Bwegi t/a Eximpo Promotion and Services, Civil Appeal No. 19

[

of 1988 (unreported); B.P. Tanzanis Lid. v. Ebrahim Salum Ebrahim
[
t/# Tahfif Mini Super Market; Civil Reference No. & of 1992%

{unreported) which was followed in The National EnginecringlCo. Ltd,

\
v. Eliudi Mathe-: Ngore, Civil Appeal No. 18 of 1993 (unrepo%ted).
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1n all three above cited decisions, we held that orders by

Court fall under Section 5 (1){(¢) and that Lhey need leave

Mr. Majithia, on the other hand, submitted that no 1
required for this appeal. ‘The learned advocate pointed ou
all tlhree anthorities relied upon by Me. Kinguji deal with

from orders of the High Court., Mr. Majithia submitted fur

the present appeal is not from an order of the High Court
a decree of the High Court.
Mr. Majithia pointed out that the Appellate Jurisdic

17?9 does nol define a decreo. So, he axyued, we have to

Lo the Civil Procedure Cédc‘ 1966 (C.P.C.). He said that <

»

LR ]

lceree i defined in s. 3 of the C. and that.it inclul
cejection of a ploint and the determination of any questio

ss. 38 and 89 of the C.P,C. Mr. Majithia pointed out furt

e 38 of the C.1,C. deals with execution of decrees and th
what was before MAPIGANO, J, So, the learncd advocate arg

HAPLIGANO, J. gave was by that definition a decree irrespec

what it has been titled,

Mr. Majilhia drew our attention to Mulla: Civil Proc

the High
\ g

!to appeal.

ave 13

4
|
£ that

1appenla
ﬂher that

éut from

ﬁion Act,

resort
'

¢ term

e

|
se the

!
|

ﬁ within
|

Qor that
is

t

|
|
o
|
ved, what
|

dive ol

!
idure Code,

jﬁllL;E{- dealing with the definition of decree in o. 2 of

“iavil Procudure Code which is in pari mnteria with s. 3 of

Citing Commentarics: The Code &f Civil Procedurc by

nd Rao 6Lh Id. (1957), the learncd a@vocate submibted Lha

s1ve classgaes of decrecs ono of which is that from the dete
~( questions under ss. 48 and 144 (in pari materia with ss

S)E) of the C.[)-Co)o
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Civil Appeals to this Court are governed by suctioJ S of the

Appellaote Jurisdiction Act, 1979, Subsection (1) of thaﬂ section,

]

rart icularly paragraphs {(a) and (c), are relevant herc. ét
i
provided as {follows:-

5 = (1) In civil proceedings, except where any
other written law for the time being
in force provides otherwisc, an appeal

shall lie to the Court of Appeal -

(a) against cvery decree, including
an ex parte or preliminary
decroe made by the High Cowrt
in a suil under the Civil Pro-
cedure Code, 1966 in the exercisoc

of its original jurisdiction;
(h) LR K]

(c) with the leave ol the liigh Court
or of the Court of Appeal apgainst
every other decree, order, judge-
ment, decision or finding of the
High Court.”

Paragraph (b) which has not been reproduced enu&hrnLCW ninec
’
Lthe High Court made in its original juriadickion wihich

~

orders of

arce appellable on of J‘juht.' It is notl di;;puLu('l Lhiat fhie orsder of
HAVLGARG, J., the subject matter of this appeald, is nﬁt one of the

orders listed in paragreaph (b),

How, Lhe thruee decisions of Lhis Courl which hdru bLueern cited
to us by Mr, Kinguji deal with orders of ihe High Cuurt and we havo

Gadd that orders are subject to paragraph (c) quotudlbhov& and that

in ordor to appeal apninst them leave s required,

AV



So, the legal position is that any order of the ligh dsurt which

RN T

is not onu of the nine orders listed in paragraph (b) of subsection (1)

of section (9) of the Appellate Jurisdiction Act, 1979, falls under

puragraph (c) of that sectipn and is only appellable wilth lgave of the

High Court or of this Cowurt.

Mr, Majithia did not challenge that but submitted that| somc

cxpressions, though are termed orders, arc by definilion dodrees oand
, |
50 do not Yall under paragraph (¢) but under paragraph (&) Tpd, Lhero.
i

fove, do not need luave to appoal,.
fodecree 18 delined in s. 3 of the C.10.C. aum:

Sthe tormal expression of an adjudication
which, so far as regards the court
uxpressing it, conclusively determines
the rights ol wue pasties with regard
to o1l or any of the matters in contro-
versy in the suit and may be either
preliminary or Final, It shall be deemed
Lo include the rejection of a plaint and
the determination of any yuestion within

section 38 or section 89, .,."

Mulla at page & dealing with s. 47 on cxicution procU%§ingu

(in pari matoeria with s. 38 of C.P.C.) says:

YAn exceution procceding, though o
procceding in a suit, is nol a suit.
‘'he combined cffect of sce. 2 (2)
and sec. 47 is that an order passcd
in execution proceedings will be

tantamount to a decree ,..%

Tho learncd author gocs further to give three condilions: 1¢e 80

far as rogards the Court passing it, it conclusively determi ﬁes

|
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o question; Pwo Lhe proceedings arise betyeen the parbics ﬁu the suit
. . i
in which the decrce was possed, or their representatives; |and Lhoce
|

the proceedings volote fo Lhe execution of Lhe decroe.

Chitaley and Rio at page 131 also point oul that th¢l Code of

Civil Procudure recognizes five classes of deerces includ‘Pg o
|
detemnination of a question within s. 47 or s. 14 in pnr*imateria
I

willh cse 38 and 89 of Llhe (L4.C.

Soy e, Majitihida argued, sinee what uis belure MAVFEGANO, J.
W fut execukiun procecding then under the operation of s, 3 and 30
whal was piven wvas o decrce and not an orider, The learacd! counscl
sulmitted thet oy the Lhree decisions of this Court dendt|with
appeals from orders of the High Court then they are distippruishable

from the present appual soecac-~. $+% de an appeal from a degree.

|
We arc in agrecment with Mr. Majithia that what t'b\l"]T!GANO, Je

gave end which is the subject matter of this appeal is, b:,'( definilion

.

md the combined operation of sections 3 and 28 of C.P.C., a decrce

[N

awd ot s order,

The ilouue which remains is whether the appeal agaiust this decree

fadls under paragraph (a) or paragraph (¢) of scction 5 ("1) of the

Appellate Jucasdietion Act, 1979,

to the Court of Appund Yagainst every decree’, On the other hand,

Scelion b (1) (a) provides that an appez) shall lie as of ripght
paragraph (e) states that an appeal shall lie to the Court of Appeal

wilh lenve Papgninst Lvery other decree'’, Now, the question is tlis,

|
t
|
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is Lhe decree by MAUTGANG, J. in the catugory of “every decreet or

is it in the class of every other decreer, 1In other wolhs: what
i

i Jevery decree® and whai is “every other decred'' and iqLo which

definition dous the decrec in dispute belong.

We nre thaukful for the enlightening research that Mr., Majithia

|
did after woe adjourncd to give counsel time to probe intdithis matter

. . . . .l
a5 it seemed to us that 1t was the first time that the 1§§uo Wl

Lufore thas Court.

Mr. Majithia gave us three examples of ‘levery othe ;dccruc“ wnder
pusragraph (¢). Pirst, decrces from procecdings in prerogitive writs.
Gecotd, decrees in suits challenging the administrative z@tions uf

|
the Registrar of Titles wnder Caps. 113 and 23k, Lastly,[

‘decrecs ih

the cxercise of the appellate jurisdiction of the lligh Coﬁrt.

For the ecasiness of reference we Lecel Lhat we have to

e —

reproduce again paragraph (a) of subscction (1) of scctioﬂ 5 of
i
Lhe Appcellate Jurisdiction Act, 1979, 1t is providud Lhuﬂ an

appeal shall lic te tho Court of Appeal -

"(a) ogainst cvery decree, including
ex parte or preliminary decroe
made by the High Court in a suit
ureder Lthe Civil Frocedurce Code,
1966 in 1he exercise of its

original jurisdiction.?

It appenrcs Lo us that for a decrec 1o come under paragraph (a)

it must meet tlrce conditions: One, it must be wade *'in 3 suit,

Two, Al munt Lo made under the Civil Precoedure Code, 196%". Thiwe,

b /9



|
it must be "in the exercise of the original jurisdiction“\bf the

High Court.

Now, was the decree in question made in a suit® Mulfé_nt v, 8

¥
says:

Y“An execution prooeeding, though a
proceeding in a suit, ig not a

suit', (emphosis supplied)

Yot, Chitoley and Rap at ve 139 propound as follows:

"The determination of any question
within s. 47 or s, 144 is oxpreasly
included in the definition ''decree"?
though such determination is neither

mado in a suit, nor is drawn up in

the form of a decree.' (emphasis
supplied). ‘

As already said s, 47 referred to above, is in pari maturi%!vith our
n. 38: exesution proceedings.
I'rom the two treatises we have no doubt in our minds tﬁat the
1

decreec Iin gquestion wam not obtained in o sult. As such it doos not

i
]

weet the firat condition, We moy soy in pessing that tha o%her two
conditions oppear to be satisfied. However, as all three c;nditions
nave to bo mel thean the decree in gquestion dees not fall under
paragraph (a) but is one of '"every other decreo!! of pnragrag% (o)

and therefore requires leave to appeal,

In o nutshell, what MAPIGANO, J. gave on 26th July, 199? was

a decree because of the joint operation of section 3 and 38 ?f the

LR A ’/"1‘0
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|
C.P’.C. However, as an exccution procceding is not a suit, mo, the

L

|
decree is not “every decree' of paragrgph (a) but "every other

|

doeree' of paragraph (¢) and, as much, leave to appenl is %fquireds

~ Tha preliminory objection is allowed with costss In| the event

g
the appeal is:struck out-under-Rule 82 because an esséutinl, step in
P .\

the proceedings hos not been token. It is so ordered,

R . \
DATED at DAR ES SALAAM this 30th day of May, 1996.
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A+sSeLs RAMADHANI
JUSTICE OF APPEAL

Ne S. MNZAVAS
___JUSTICE OF APPEAL

D. Z, LUBUVA
JUSTICE OF APPEAL

I ccr?%#y that this 1s a true oopy of the original

{ M.3.
DEPUTY RBEGISTRAR




