
IN  THE COURT OF APPEAL OF TANZANIA 

AT PAR ES SALAAM

( CORAH: RAMADHAN1, J . A . , MN'ZAVAS, J .f t . .  And.LIBOVA, J ./ Q

C IV IL  APPEAL :'0 , OF 1995 

BETWEEN

TANGANYIKA. MOTORS LIMITED ...................... .APPELLANT

AND

TRANSCONTIMENTAL FORWARDER LIMITED. . . . RESPONDENT

(Appeal from the decision  o f  the 
High Court o f  Tanzania at 
Dar es Salaam)

( Mapift-ano, J . )

datod the 26th day o f July, 1995 

in

C iv il Case Noa 126 of 1S>86 

T?’TI,T?rG OF ?in? COURT

PAMADHArn, J.A. ;

The appellant company is  tho Tanganyika Motors Ltd* cd 

respondent company is  tho Transcontinental Forwarders L td . 

the appeal came up fo r hearing the respondent company ra ise  

pre lim inary ob jec tion  that the appeal is  Incompetent as no 

was aeked fo r  and given p r io r  to i t s  f i l in g *

id the
I
When 

i a
|

lleaTO

On beh a lf o f  the respondent company was Mr. K in gu ji, liearned

advocate^ y}\o c itod  three o f  our previous decisions on the requirement
i

o f loavo to Appeal against orders o f  the High Court, On the! other 

hand Mr» M ^ jith ia , learned counsel fo r  the appellant company, 

rue.itited tlie prelim inary ob jection  diatinguiahing th ic  appe&l from 

tin' three c ited  a u th o rit ies .
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I t  is  necessary to preface th is  ru ling with a bri*j|j Oil?

what happened in  order to appreciate the arguments fo r  a«,4l
'!

the prelim inary ob jection .

The appellant company f i l e d  a p la in t in the High Ccj«jirt at 

Dar os Salaam claim ing to be the holder o f  the o f fe r  o f  J r ig h t  mt

occupancy o f  P lo t  61?^  at Kurasin i, Dar ea Salaam. I t  was fu rther
i

claimed that the respondent company committed trespass on I the said

p lo t .  So, the appellant company sought in junction re£ ra i 

preventing the respondent company from trespassing and fo

order that the sa id  premises belong to  the appellant compjsiny.

ding/
1
rf «  d eclaratory

The tespondent company, as usual, f i le d  a w ritten  s 

defence to which the appellant company f i le d  a rep ly . A f 

adjournments the su it was by consent fixed  for hearing on 

1990. On that date the appellant company was not duly re 

so the High Court (MACKANJA, J . )  dismissed the su it with 

be born by the appellant company. That was 011 August 28, 

close to  four years since the su it was f i le d .

tateiiont o f  

e r  cuuiy 

jAugust 17, 

jrcsontud
I
;osts to 

i19 9 0 , very

A n o tice  o f  appeal by the appellant company against it hat 

d ism issal was f i l e d  on August 31* 1990 but i t  was struck cut on 

June 2, 199^- £0 , on August 30, 199^ an. app lica tion  fo r  eoceoution

o f  the High Coxirt decree was f i l e d  under 0,21 R,33(1) by th.e
I

respondent company. That was four years a fte r  tho decisid.ii o f  d is

m issing the s u it .  Tliat app lica tion  fo r  tho execution o f  tjia decreo
! 1

va.-. granted by MAPIGANO, J . on 5th September, 199^•

'[’he appelltait company was aggrieved by 2 giant o f  Ibxecution

o f  Hit.' dccr.-.c a: ■ h 1, review  o f that grant, The!

wr.s that tho app lica tion  fo r  execution was made mor* then

reason
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a fte r  the date o f  the decree (fou r  ytars to be p rec ise ) anil! that 

0 . 2 1  n .2 0 ( l ) ( a )  a notice zo show cause as to why the decre<k should

not bo oxacuted was required to be issued to  the appellant company

but that had not been done. So, MAPIGANO, J . discharged th|* order 

o f  oxeoution. A notice to show cause was issued to the ap jd llan t 

company mid on July 26, 1995 MAPIGANO, J . made the fo llow iij, ' 

ru lin g :

UI  e n t ir e ly  agree with the submissiona 

made by Mr. K in gu ji. The app lication  

fo r  execution o f the decree granted 

to  the Applicant/Defendant is  granted."

I t  is  th is  'Order* o f  July 26, 1995 hy MAPIC-ANO, J . tjHiat is  

the subject o f  th is  appeal.

As a lready sa id , Mr. K ingu ji avide a prelim inary ob jection  

aaying that there is  no appeal as o f  r igh t from an order o fjth e

High Court. Tho learned advocate argued that the order in  dispute
i

does not f a l l  under paragraphs (a ) or (b ) o f  subsection ( 1 )| o f
i

section  5 o f  the A ppella te  J u risd ic tion  Act, 1979» Ho pointed 

out that the order f a l l s  under paragraph (c )  o f  subsection p1 ) o f  

sec tion  5 *

Mr. K ingu ji re fe rred  us to The Registrar o f  Buildings! v .
i '

K e lix  Bwogi t/a Rximpo Promotion and Serv ices , C iv i l  Appeal No. 19
I;

o f  1988 (unreported ); B.P, Tanzania L td . v . 'Ebrahini Salum Ehrahim
U

t/a T a h fif  Mini Super Market, C iv i l  Reference No. k o f  1992 

(unreported) wh:ch was fo llow ed in The National Engineering
'I

v . El iu d i Mathe •• Ngore, C iv i l  Appeal No. 18 o f  1993 (unreporlted),

Co. Ltd,

____A
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In a l l  three, above c ited  decis ions, we held that: orders by 

Court f a l l  under Section 5 (1)(c ) and that they need leave

Mr. M a jith ia , on the other hand, submitted that no 1 

required fo r  th is appeal. The learned advocate pointed ou 

a l l  tlu-ee au th orities  r e lie d  upon by Mi*. K inguji deal with 

from orders o f  the High Court. Mr. M ajith ia  submitted fur 

the present appeal is  not from an order o f  the High Court 

n decree o f the High Court.

the iiigh 

to appeal.

tiave isl
I
t  that 

appeals 

ther that 

but from

Mr. M a jith ia  pointed out that the Appellate J u risd ic tion  Act, 

197') does not defin e a decreo. So, he argued, we have to resort 

tci the C iv i l  Procedure Code, 1966 (C .P.C .),. He said that the term 

lucree ±a defined in  a. 3 o f  the C.P.C. and that - it  in c lu d e  the 

re je c t io n  o f  a p ln in t and the determination o f any question w ith in  

as. 38 and 89 o f  the C.P.C. Mr. M a jith ia  pointed out furtt.er that 

g. 38 o f  the C.P.C. deals with execution o f  decrees and tiv;.t is  

what wau be fore  MAPIGANO, J . So, the learned advocate argued, wtot 

MAP1GA.N0, J . gave was by that d e f in it io n  a decree ir re sp e c t iv e  o f  

what i t  has been t i t l e d .

Mr. M ajith iu  drew our a tten tion  to Mulla: C iv i l  Proc tidure Code,

1 1  i:h cd. dea lin g  with the d e f in it io n  o f  decree in c. 2 o f 

( ::Lvil Pi-oceduro Codii which is  in pn ri materia with a. 3 ° f

C itin g  Commentaries: The Code o.f C iv i l  Procedure by 

ml Rod 6th hid. (19^7), the learned advocate submitted thn 

* ivo claoaoe o f  docrecs ono o f  which i,s that from the dete 

o f  questions undor as, ^8 and 1 *̂+ ( in  p a r i inatcria with sb 

09 o f  the C .P .C .).

tjhe Indian 

the C.P.C.

oh ita ley

I;• there ai'u 

mination 

38 and

.__ * /s I !l
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C iv i l  Appeals to th is  Court are governed by soc tio  

A ppella te  Ju risd ic tion  Act, 1979. Subsection (1 ) o f  tha 

p a r t ic u la r ly  paragraphs (a ) and (c ), are relevant here, 

provided as i'o llow s:-

ll5 -  ( 1 ) In  c i v i l  proceedings, except whore tiny 

other w ritten  law fo r  the time being 

in force provides otherwise, an appeal 

sh a ll l i e  to  the Court o f  Appeal —

(a ) Against every decree, including

on ex parte or prelim inary

decree made by the High Court

in n su it under the C iv i l  Pro

cedure Code, 1966 in  the exercise 

o f  i t s  o r ig in a l ju r isd ic tion ;

(b ) . . .

(c )  with the leave o f  the High Court 

or o f the Court o f  Appeal against 

every other decree, order, judge

ment, decis ion  or find ing o f  the 

High Court. 11

Paragraph (b ) which has not been reproduced emu

orden.; o f  the High Court made in i t s  o r ig in a l jut isd i
Si

«i'i: appe} lab.le jts ol r igh t. I t  is  not dis(»uLu(l Lhal.

5 o f the 

tj section ,

It is

iLral.e., nine 

ijtion which 

|he o r d e r  o f

HAl'UlANO, J . ,  the subject matter o f  th is appeal, is  r*,ji oil',- o f  th-:. 

orders l is t e d  in paragraph (b ) .

Nov/, the three decisions o f  th is  Court which hr^e buei. c ited

to us by Mi-. K inguji deal with orders o f the High Cut. 

said  that orders are subject to paragraph (c )  quoted 

ill Oi'flor to si])]>wnl against them leave is  required.

rt and we hav<.: 

id'ove and that

.. ,/C



-  6 -

Jourt which 

isection ( 1 )

under

save; o f  t h e

some

rees o/id
I
did., Dierc-

So, the le g a l position  is  that any order o f  the; High (

is  not one o f  the nine orders l is t e d  in paragraph (b ) o f  sul

o f Ejection (^ ) o f  tho Appellate Ju risd ic tion  Act, 1979) fa i 

paragraph ( c) ol' that section  and is  only appellable with 1

High Court or o f  th is  Court.

Mr. M a jith ia  did not challenge that but submitted thal 

cxpreaoionc;, though arc- termed orders, arc by d e fin it io n  d 

so do not j 'a l l  under paragraph (c ) but under paragraph (a ) 

loro , do not need 'leave to appoal.

A decree is  dt.-1'ined in s. 3 o f tho CA’ .C. as:

•;Uk; lormal. expression o f  an adjudication 

which, so fa r at; regards the court 

expressing i t ,  conclusively determined 

the r igh ts  u f i'ae pa rties  with regard 

to a l l  or any o f  the mattere in contro

versy in the su it and may be either 

prelim inary or f in a l.  I t  sha ll be doomed 

to include the re je c t io n  o f  a p la in t and 

tho determination o f any question w ithin 

auction 38 or section  89, . . . tl

Mulla at page 8 dealing with e. *4? on execution proce<jjliugi> 

'via pari materia with s. 38 o f  C .P .C .) says:

"An execution proceeding, though a 

proceeding in a su it, is  not a su it.

The combined e f fe c t  o f  sec. 2 (2 ) 

and sec. hy is  that an order passed 

in  execution proceedings w i l l  bo 

tantamount to a decree . .

Thu learned author goes further to g ive  three conditions: oike so
j

fa r as rogards the Court passing i t ,  i t  conclusively determines

----- / ?



r. question ; ’I'wo I ho proceedings a r ise  bo U con the parties 

in which Die ducroo was passed, or th e ir  rep re s en ta t iv e ; 

tin.- proceedings X'cslato to tho execution o f tho decree.

j t o  the su it 

and throe

C h ita loy  and Kao at page also point out that t.ht 

C iv i l  Procedure recognizes f iv e  clasaos ol' decrees includ: 

determ ination o f  a question within s. b'P or s. in par: 

with ea, >S ;md fi9 oi' the U.P.C.

iiii. Hr. Mi.iji.thia argued, since what ua:> he fore HA I' IC

; Codo o f  

Ml:; c.
*

materin

war, ,-ui cx.«;«ui.iun pr^coudiny then under the operation or r»d. 3  and 33 

wh.it w.-is n;iv>.ii was decree and not an orrJr.r. The learneilj counsel 

£.uliinittod that :u} th«; three decioions o f  th is Court dea lt with 

appeals from orders o f  the High Court then they ore d iatijifju ielm hle 

fi'om the present ju cav .. * ?•" nr appeal from a decree.

We are in agreement with Mr. M ajith ia  that what MAI' 

gave and which it; the subject matter o f  th is  appeal ia , b 

ujitJ the combined operation o f  sections 3  ^nd 3^ o f  O.P.C. 

and not rill order.

d.

'/ d e fin it io n
1|
,j a decree
1

i t  th is  decr<_The Issue which remains is  whether the appeal again: 

i'allr; under paragraph (a ) or paragraph (c )  o f  section  3 ( j )  o f  the 

Appel la te  .Jurisdiction Act, 1979.

.Section [, ( l ) ( a )  provides that an appeal sha ll l i e  

to the Court o f  Appeal uagainst every decree'1. On the ol 

paragraph ( c) s ta tes  that an appeal sh a ll l i e  t.o the Com 

with Leave !,a (r 'i n «t every r, t.hor decree1' . Now, the quest:

as o f  r igh t 

ler hand,

L o f  Appeal 

.on is  th is ,



it; the dectx-e by MAl'Ki/VNO, J . in the; cat'.gory o f “ every c|ccroe1’ or

is  i t  in  the claoS o f  "every  other decre-c**. In other worcls: what
| i

if> 'every decreo11 and whal; is  ’-'every other decree*' and inLo which 

d e f in it io n  does tho decree in dispute belong.

.. -• 8 -

We are thankful fo r  the en lighten ing research that 

did a f t e r  wo adjourned to give counsel time to probe intq

t|1r .  M ajith ia  

th is matter

a a i t  scorned to  us that i t  was the f i r s t  time that the issue was11

before  th is  Court.

Mr. H.-i.iithia guvo us throe examples o f -'every other 

(I---, rngravh (c )  . F ir s t ,  decrees from proceed in 15a in prurog 

uecond, docruca in su its challonging the adniinistrat i.ve i 

the R eg is tra r o f  T i t le s  under Caps. 113 and 33^. Lastly ,

the exerc ise  o f  the appella te ju r isd ic t io n  o f  the High Ccvurt

, decree ' 1 under
j
i t iv e  w r its , 

ctions 1; f  

decrees in

For Die easiness o f  reference we fe e l  l.hat we have 

reproduce again paragraph (a ) o f  subsection ( 1 ) o f  sec tio  

tlu; A ppella te  Jui-isdietion Act, 1979* I t  is  provided I.ha 

appeal sh a ll l i e  to the Court o f  Appeal -

1io
I
n 5  o f
I
II an

•'"(a) against every decree, including 

ex parte o.r prelim inary decree 

made by the High Court in a su it 

under the C iv i l  Procedure Code, 

1966 in the exercise o f  i t s  

or ig  in a 1  ju r is d ic t io n . ' 1

I t  appears to us that fo r  a decree to come under paragraph (a )
i

j t must moot three conditions: One, i t  must be made -'in . i su it- '.

Two, i t  inunt bv. tiu-xdu ■'under tho C iv i l  l'rc-cudure Code, IVoH11. Throe,

•K--/9



i t  rauGt be win  tho exorcise o f  the o r ig in a l ju risd iction '* of th*
i  i

High Court.

Now, was the decree in  question made in  a emit? Mulla a t 5 . 8
I I| 1

says:

nAn execution prooaading, though a 

proceeding in  a su it , is  not a 

ou it11. (emphasis supplied)

Y et, C h itn icy  and Hap at x>+ 139 uropound as fo llow s:

’ 'Tho determination o f  any question 

w ith in  s . ^7 or  s, 1 V+ is  expressly 

included in the d e fin it io n  ’ ‘decree" 

though such determination is  neither 

mado in a su it ,  nor ia  drawn up in  

the form o f  a decree . 11 (emphasis 

su pp lied ).

As a lready sa id  s , V? re fe rred  to above, is  in pari matwiel' w ith our! i

o . 5 8 : execution proceedings.

From the two trea tis es  we have no doubt in  our minds t 

docree in  question was not obtained in  a su it . As such i t

hat the1I
doos not

meet the f i r s t  condition . We may say in  passing that tho oijher two 

conditions appear to be s a t is f ie d .  However, as a l l  three conditions 

have to bo met then the decree in  question dees not f a l l  unuer 

paragraph (a ) but is  one o f  nevery other decree ' 1 o f  paragraph ( 0) 

and th ere fo re  requ ires leave to appeal.

In  a n u tsh e ll, what MAPIGANO, J , gave on 26th July, 19$j? wa3 

a docrco because o f  the jo in t  operation o f  section  3  and 38 o f  tho
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C.P.C. However, as an execution proceeding io  not a s u it ,  'bo+ the
i

decree is  not ,fovery decree ' 1 o f  paragraph (a ) but “ every other
I

doeroo1* o f  paragraph (c )  and, as much, leave to  appeal ia  required*

Tho ..preliminary ob jection  is  allowed with costs; In  th® ©vent
i  j

th.® appeal is  atruck out- J52 bocauao an step in
j  : 11

th** dings hoe not been token. I t  is  ao ordered.

DATED a t BAR ES SALAAM th ie  30th day o f  Hoy* 1996.

A .S .L . RAMADHANI 

JUSTICE OF APPEAL

N. S. MNZAVAS 

JUSTICE OF APPEAL

D. Z, LUBUVA 

JUSTICE OF APPEAL

1  that tixis is  a ^rue oopy o f  the o r ig in a l,

C M.S.

DEPUTY REGISTRAR


