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JUNGEMLMNT OF THE COURT

KISANMGA, JoA.:

The aprellart a~4 three other persors wsre joirtly charaed
ir the District Court at Tarime with the offence of robbery with
violence contrary to sectiors 285 ard 286 of the Peral Code.

The anpellart alone was convicted as charged and sertenced to
30 years' imprisormert plus 12 strekes of the care., The
appellart who had apnarently jumped bail was so convicted and
sentenced in absentia. The other three persors were acquitted.
The appellant's appeal to the High Court was partly successful
to the extert that his sentence was reduced to ore of 15 years'
imprisorment. He has row appealed further to this Court where
he is repressnted by Mr. Nasimire, learred advocate while

Mr. Mwambegele, learned State itterrey, appears for the

respondert Republic.

Mr. Nasimire filed three grounds ef appeal but at the
hearirea he osbartened grourds 2 ard 3 ard argued the first

grourd orlv. That grourd alleges,



"That the learred appellate }iudge erreAd
in failirg to address his mind to the
fact that the doctrire of autrefois
acguit apolied to the circumstarces

of the presert case."

Elabor;ting on this ground Mr. Nasimire referred us to the
appellart's memorardum of appeal to the High Court. In grourd
one of that memorardum the appellart strongly criticised the
trial magistrate for cornvictirg him ir absertia on the basis
that he had jumped bail. He asserted that he did rot attend
the court~because the court had discharged him on the present
charge and tﬁerefore he no longer had cause to atterd the court.
He filed an order made under Tarime District Court Crimiral
Case No. 224 of 1992 which shows that the appellant was

*ischarged.,

Mr. Mwambegele submitted, and Mr. Masimire conceded, that
ever if the appellart's allegations are accepted as true, they
do not disclose ar acquittal which would ertitle the appellant
to the deferce of autrefois acquit. The point could rot be
pursuaded further, however, because the record of the alleged
Crimiral Case No, 224 of 1992 of Tarime pistrict Ceurt was net
available for examiration; all that was available was what

appeared to be an extracted court order Aischarging the appellant.

In the caurse of the hearing, however, the Court raised
the issue of the correct procedure arplicable when the court
corvicts an accused parsor in absentia. The record of the
proceedings of the trial court shows that the appellant was
convicted and serterced in absentia. Nothing further is shown
after that, ar? the inference to We drawn is that the appellant
rwas appreherded and taken straight to prison to start servirg

his sertence, The question is whether this was in accordance
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with the procedure 1aid «owi by law e re avart orovisior is

[
Section 226(1) ard (2) of the Crimiral Prncedure Act which says:-

"226(1) If at the time or placé to which
the hearing or further hearirg shall be
adjourned the accused person shall net
appear before the court which sﬁall
have ma“e the order of adjournment it
shall be lawful for such court to
proceed with the hearing or further
hearing as if the accused were.present
and if the complairart shall not appear,
the court may dismiss the charge, and
acquit the accused with or without costs

as the court shall think fit.

(2) If the court convicts the accused
psrson in his absence it may set aside
such conviction upor being satisfied
that his abserce was from causes over
which he had no control and that he

had a probable defence on the merit."

The appellant was absenrt when the case‘came up for hearing.
on 16/9/92 and he corntinued to be so abseﬁt Eight through the
time all the prosecution evidence was received to the time of
his conviction ard sentence in absertia. This was, therefore,

a fit case which called for the e;erciée'of the magistrate's

discretior under Sub-section (2) of Section 226 quoted above.

It is roted that the Sub-~section %s ﬁilent or the procedure
of how to handle an accused persor who is arrested following his
convictier érd sentence in absentia. On the face of it the
sub~sectior is capable of beinrg urnderstood to mean that upon his
arrest, the accused person is taken straight to prison to start
serving his jail term. However, we think that on a true

construction of the sub-section it does not mean that. Such

construction would defzat the whole purpose of the sub-section.
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In our view the sub—sectior is to be corstrued to mean
that an accused person who is arrested following his conviction
and senterce in absentia should be brought before the trial
court first, and not to be taken straight to prison. For, if
Qe is taken straight to prison the trial magistrate car no
longer exercise his discretion under the sub-section. In other
words once the corvict goes into prison anA starts serving the
sentence, the magistrate is furctus oficio ard he car ro longer
re-open the case in order to secure the purpose for which the

sub-sectionr 1s - desigred.

A similar situatior arose ir the case of Olonyo Lemuna And

Another v. R. Crimiral Appeal No. 123 of 1993 (unreported)

irvolving somewhat similcs facts. In that case this Court held
that when a court convicts ar? serterces an accused person in
absentia the Court should exercise the discretior under Section
226(2) of the Crimiral Procedure Act in order to afford the
accused person the opportunity to be heard on why he was absent
and or whether he had probable deferce on the merit. The need
to observe this procadure.assumas even greater importance
bearing in mind that by ard large accused persons of our
community are laymen rot learnad~in the law, and are often

not represented by Counsel. They are rot aware of the fight

to be heard which they have under the sub-section. It is,
therefore, imperative that the law erforcemert agencies make

it possible for the accused persor t~ exercise this right by
ensurirg that the accused, upon his arrest, is brought before
the Court, which corvicted anrd sertenced him, to bz Aealt with

under the sub-section.

cee/5



As stated before, the issue of the trial magistrate not
exercising his discretion under the sub-section was rot a ground”
of appeal-but was only raised by the Court ir the course of the
hearing., Doubt was expressed as to the propriety of this move
by the Court. We think, however, that there is nothing improper
~about this. The duty of the courts is to apply ard interpret
the laws of the country. The superior courts have the additioral
duty of ensurirg proper application of the laws by the Courts
below. Ir the irstant case this Court is pointing sut that the
correct procedure as sarctioned by %aY i.e. Section 226(2), as
construed hereinbefore, was rot followed, and that this should be
put right. We thirk that it was not only proper for this Court
to adopt such a course, but that the Court had a duty to de se,
provided that in carrying out that duty it affords afequate

opportunity to both parties or their coursel to be heard on the

matter as indeed was done in this case.

Agair the view was expressed that sirce it was corceded
that on the appellant's own assertion the defence of autrefois
acquit was not available, then even if the trial magistrate were
to exercise his discretien under the sub-section there was rothing
to satisfy him that the appellart's absence was from causes over
which he had no cortrol. But as stated earlier, the extert of
the appellant's assertion could not be pursued or investigated
adequately or at all by this Court because the relevant court
case file was rot available. If it were available it might show
that the appellart had reasonable grounds for believing that he
was not obliged fo attend the Ceurt., Furthermore during the
hearing before us it was ret pessible tm be satisfied, in terms
of the sub-section, whether er not the appellart had a probable

defence or the merit; that could only be done by the trial Ceurt.
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In the firal aralysis we hold that failure to take the
appellant before the trial magistrate to exercise his discretion
under the sub-section was fatal in as much as it thereby denied
the appellant his fundamertal right to be heard. Such failure
vitiated the proceedings subsequent thereto. In order to put
the matter right, therefore, we set aside the proceedings and
judgemert of the High Court, ard remit the case to the trial
Court with the direction that the appellart be brought before

the magistrate to be dealt with ir accordance with the provisions

26 (2) of the Criminal Procedure Act. The appeal

S SALAAM this 12th day of March, 1997.
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