IN THG COURT OF AFPEAL OF TANZANIA
AT MWANZA

(CORAN: KYALALI, C.J., MAKAMZ, J.A., And KISANCA, J.A.)
CRIMINAL APTEAL NO. 47 OF 1995
BETWEEN
CHACHA MGENT KEREMA «yececeecososessasscss APPELLANT
AND
THE REPUBLIC .ueeessosnsnpecsnsnsnsannssss RESPONDENT

(Appeal from the conviction of the
High Court of Tanzania at Mwanza)

(Chipeta, J.)
Dated the 11th June, 1993
in

Criminal Appeal Case No. 311 of 1991
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JUDGENSNT. OF THE COURT

NYALALL, C.d..:

This is a second appeal by CHACHA MCENI KEREMA, hereinafter
called the appellant, In the Court of first instance, that is,
the District Court of Tarime District, the appellant was charged
and convicted with two others for the offence of robbery with
violence contrary to sections 286 and 285 of the Penal Code and
each was sentenced to thirty years imprisomment together with
corporal punishment. The appellant and another convict were
aggrieved by the conviction and sentence imposed upon each of them,
and they appealed to the High Court but the appeals were dismissed
in their entirety. The appellant was further aggrieved, hence this
second appeal to this Court. Before us, the appellant was
reprecsented by lMr, Bilaro, learned advocate, whereas ¥r, Kabonde,

learned state attorney appeared for the respondent Republic.

As a matter of law, a second appeal is required to be based
only on points of law or points of mixed law and fact. In the

present appeal, only one point of law has teen raised and it
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concerns the legality of the sentence of thirty years imprisonment

imposed upon the appellant. The two courts below vere of the view

that the sentence thus imposed is the minimum prescribed under the

Minimum Sentences Act, 1972, Mr,. Bilaro for the appellant contends
to the effect thai the prescribed statutory minimum for the offence
of robhery with violence is fifteen years and not thirty years, It
is part of Mr, Bilaro's conteation that the minimun sentence of 30

years is applicable to armed robbery which involves the use of

firearms.

f The position in this case is very similar to that considered
by this Court in Criminal Appeal lo. 199 of 1994 JOSEFH MICHAEL vs

REPUBLIQ‘(notlzgt reported). In that case a sentence of thirty

years imprisonment was imposed upon conviction for the offence of
robbery withviolence contrary to sections 235 and 286 of the Fenal
Code by the District Court of Ilala District. The offence involved
the use of a knife. OCn appeal to the High Court on the legality of
the sentence, the appeal was dismissed. On further appeal to this
Court, the appeal met the samz fate. In its judgement, this Court

stated inter alia:

It is common knowledge that the object behind
the enactment of the Y“ritten Laws
(liscellomeouz #mendpents) Act MNo. 10 of
1989 which amends the Minimum Sentences Act
1972, was inter alia, to raise the penalties
for offences of robbery, robbery with violence
or attempt to commit such offences and the use
of arms or dangerous or offensive weapons,
Otherwise the basic definition of robbery
still remains as provided for under the Penal
Ccde. Under zection 286 of the Penal Code
which prescribes the penalties for robbery
the circimstances under which if robbery

takes place, a sentence of life imprisonment

coes/3



with or without corporal punishment could be
imposed are set out. In that section, in
part, it ie provided ‘... If the offender
is armed with any dangerous or offensive
weapon or instrument ... From this, and

2s correctly held by the learned judge,
though there is no express and specific
definition of what constitutes ‘armed
robbery’ it is clear to us that if a
dengerous or offensive weapon or instrument
is used in the course of a robbery, such
constitutes ‘armed rohbery’ in terms of

the law as amended by Act No. 10 of 15989,

i1n this context, the weapons are, in our view,
not confined to firesrms only, other twpes

of weapons such as knives are also included.

In the instant case, the weapon used
was a knife which as already indicuated is

a dangerous or offensive wespon., With

respect, we are in agreement with the
lwarned judge that the offence involving
the appellant wus armed robbery., Ve are
therefore satisfied that the sentence of 30

years imprisonment and 9 strokes of the

cane imposed on the appellant was properly
founded in law ...°
Tt is thus obvious that, since the offence of robhery with

violence for which the appellant was charged and convicted was
committed on Sth Jamuery 1990, that is, after Act No. 10 &f 1989
had come into force, we are bound under the doctrine of STANE
DNCISIS to apply the principle and rule in JORWDH HICHARWL's case
to the vresent case. In =so doing we need however tn emphasize a
nuinber of points for purnoses of clarity, PFirstly, there is no
separate or distinetr offence of zrmed robbery apart from the

eiffence of robbery as defined under the Fenal Code. Secendly,

the 'offences' described as robhery with violence or armed robbery
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are nothing but aggravations of the offence of robbery, Thirdly,
an offender who is armed with a dangerous or offensive weanon in
the course of robbery may be charged with robbery with violence
or armed robbery according to the circumstances of the case.
Fourthly, the statutory minimum sentence for simple rovb.ry ia

.15 years‘as per section 5 of the Minimum Sentences Act, 1972 as

" amended by Act No., 10 of 198§ and No, 6 of 1994. Fifthly, the
statutory minimum sentence for rohbery with violence or armed‘robbery

is 30 years.

In conclusion, and for the reasons we have stated above, this

appeal cannot succeed and is hereby dismissed in its entirety.

DATED at DAR ES S:LAAM this day of 1997.

CHIEF JUSTICE
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