
IN THE COURT OF APPEAL OF TANZANIA 

AT DAR ES SALAAM

(CORAM* KISANGA, J .A . ,  MFALILA^ J .A . .  An* LUBUVA. J .A . )

CIVIL APPEAL NO. 3 OF 1996 

BETWEEN

BOARD OF INTERNAL TRADE..................... APPELLANT

AND

YONAH MAPENZI..........................................RESPONOENT

(Appeal from the Judgement o f  the 
High Court o f  Tanzania a t Tanga)

( Msumi, J . )

dated the 15th day o f  September, 1955 

in .

C i v i l  Cgse No. 20 o f  1992

JUDGEMENT_OF THE COURT

In the High Court a t  Tanga, the respondent Yona D«K. Mapenzi, 

sued "the appellan t h is  e rs tw h ile  employer c la im ing damages amounting 

fca> Sh. 48,000,000/~ f o r  wrongful term ination  o f  h is  e^'ployment and 

d®f«mation. The High Court (Msumi, J. as he then was) allowed the 

•la im  and awarded damages as claimed i . e .  Sh. 18, (XK>, 0&G/= f o r  

wrongful term ination o f  employment and Sh. 30,000,000/= f o r  

defamation. The appellan t f i l e d  th is  appeal con tes t in g  both i t s  

l i a b i l i t y  and the quantum o f  damages awarded.

According to the respondent's  case in  the High Court, h is  

claims arose as fo l lo w s :  The respondent was a t a l l  m ateria l times

employed by the appe llan t Board as an Accountant and was seconded 

to one o f  i t s  Group Companies; the Tanga Regional Trading Company 

L td . where he rose through the ranks u n t i l  he reached the post o f  

Ch ie f Accountant. That in  November, 1992 the appe llan t without any
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r easonab le  cause, wrote  the respondent a l e t t e r  t e rm in a t ing  h i s  

employment on the  a l l e g a t i o n  tha t  he had g r o s s l y  mismanaged the 

Tanga RTC Account No. 1205 w i th  the C oop e ra t i v e  and Rural 

Development Bank (CRDB). That subsequent to  th i s  t e rm in a t ion ,  

the a p p e l l a n t  wrote  a l e t t e r  to  the r esp on d en t ' s  p r o f e s s i o n a l  

body; the N a t io n a l  Board o f  Accountants  and A u d i to rs  in  which 

the f o l l o w i n g  a l l e g a t i o n s  a ga ins t  the respondent were made:

(a )  That the respondent had demonstrated 

gross  n eg l i g eh ce  arid m is r ep resen ta t ion s  

o f  f a c t s  l e ad ih g  to  the Tanga RTC l o s in g  

i t s  purchasing power*

(b )  That the respondent had d e l i b e r a t e l y  

and in  an organ ised  sys tem at ic  manner 

concea led  mismanagement o f  the Tanga 

RTC f in a n c es  le ad in g  to  a l o s s  o f

Sh. 3.3 m i l l i o n .

( c )  That the respondent had co l luded  w i th  

p a r t i e s  ou ts ide  the company to defraud 

the said company i . e .  Tanga RTC the 

said amount o f  Sh. 3.3 m i l l i o n .

The respondent a l l e g e d  th a t  by the said a l l e g a t i o n s ,  the a p p e l l a n t  

was say ing  tha t  the respondent i s  a d ishon es t  person and an 

u n p ro f e s s io n a l  man who was prepared t o  undermine h is  employer  f o r  

the sake o f  s t e a l i n g  from h is  employer ,  and th a t  the p u b l i c a t i o n  

o f  these  a l l e g a t i o n s  s e r i o u s l y  in ju red  h i s  c r e d i t  as an Accountant,  

and exposed him to d i s c i p l i n a r y  a c t io n  by h i s  p r o f e s s i o n a l  body, 

and tha t  f o r  th a t  reason the a p p e l l a n t  was l i a b l e  to pay p u n i t i v e  

damages in  the sum o f  Sh. 30 m i l l i o n .  For  the wrongfu l  t e rm in a t ion  

o f  h is  employment, the respondent c la imed Sh. 18 m i l l i o n .
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At the t r i a l ,  the respondent gave e v idence  in  support o f  

h is  c la ims s ta t in g  th a t  the t e rm in a t ion  o f  h is  employment was 

wrong fu l  because he was never  g i v e n  any op p o r tu n i ty  to  defend 

h im s e l f ,  in  o th e r  words he was condemned and punished w i thout  

be ing  g i v e n  a hear ing .  He added th a t  the on ly  time he was g i v en  

an op p o r tu n i t y  to  defend h im se l f  was when he appeared b e fo r e  the 

management committee o f  Tanga RTC which recommended h is  d ism is sa l  

t o  the a p p e l l a n t .  The a p p e l l a n t ,  he sa id ,  wrongly  acted on t h i s  

recommendation because as h i s  employer and d i s c i p l i n a r y  a u th o r i t y ,  

the a p p e l l a n t  should have launched i t s  own independent i n v e s t i g a t i o n  

in  which he should have been heard.

As t o  the a l l e g a t i o n  o f  misconduct and f i n a n c i a l  

mismanagement, the respondent denied them a l l  say ing th a t  what 

are r e f e r r e d  to as concealments  and apparent f i n a n c i a l  management 

shortcominqs,  were caused by the f a i l u r e  o f  the bankers (CRDB) 

t o  supply h i s  o f f i c e  w i th  v i t a l  s t a t i s t i c s  in  the form o f  monthly 

bank sta tements  which could have enabled him to  prepare  the bank 

r e c o n c i l i a t i o n s .  He said  th a t  he had c o n s t a n t l y  complained to  

the CRDB management but to  no a v a i l .

At  the end o f  the t r i a l ,  the learned  t r i a l  judge found that  

the r e sp o n d en t ' s  c la im  f o r  wrongfu l  te rm in a t ion  o f  h is  employment 

had been p roved ,  because,  the a p p e l l a n t  e f f e c t e d  th i s  t e rm in a t ion  

w i thou t  g i v i n g  the respondent a h ea r ing ,  and a ls o  th a t  the 

respondent had proved h is  c la im  f o r  de famat ion,  because,  even i f  

the a p p e l l a n t  had a duty to  the r esp on d en t ' s  p r o f e s s i o n a l  body, 

i t  d id  not a c t  f a i r l y  and h o n es t ly .  I t  made the r e p o r t  to  the 

N a t io n a l  Board o f  Accountants  and Au d i to rs  w i th ou t  s u f f i c i e n t  

enqu iry  i n t o  the a l l e g a t i o n s .  A c c o r d in g ly ,  he awarded the respondent 

a t o t a l  o f  Sh. 48,000,000/= as damages f o r  wrongfu l  t e rm in a t ion  o f



employment and defamat ion .

The a p p e l l a n t  Board lodged t h i s  appeal in  a memorandum o f  

appeal  c o n ta in in g  s i x  grounds. We s h a l l  dea l  w i th  the grounds 

s e r ia t im .

In ground 1, the a p p e l la n t  complained tha t  the learned  t r i a l  

judge e r r ed  in law and in  f a c t  in  ho ld ing  th a t  the respondent was 

an employee o f  the a p p e l la n t  Board and/or tha t  the respondent was 

on secondment to  the Tanga Reg iona l  Trading Company L td .

We are s a t i s f i e d  th a t  t h i s  com p la in t  has no substance.

In the p l a i n t ,  the respondent s ta t ed  in  paragraph 5 as f o l l o w s :

"That the p l a i n t i f f  (p resen t  respondent)  

was at  a l l  m a te r ia l  t imes the employee 

o f  the de fendant ( a p p e l l a n t )  as the 

C h ie f  Accountant to  the Tanga Reg ional  

Trading Company. A copy o f  h is  l e t t e r  

o f  appointment i s  annexed h e re to  as 

Annexurfe " A l " ,  and the p l a i n t i f f  

c ra ves  l e a v e  to  r e f e r  to  i t  as p a r t  o f  

t h i s  p l a i n t * "

In  i t s  own w r i t t e n  statement o f  de fence ,  the a p p e l l a n t  Board 

admitted in  paragraph 5, the t r u th fu ln e s s  and c o r r e c tn e s s  o f  the 

above c la im  by the respondent,  a c c o rd in g ly  t h i s  was not made an 

issue  and the case proceeded on th a t  b a s i s .  In  t h e i r  r e s p e c t i v e  

e v id en ce ,  both the General Manager o f  RTC Mr. Jacob Bushir i  (DW.l )  

and Sylvanus Hyera (DW.3) conf irmed t h i s  p o s i t i o n  th a t  Senior  

Personne l  in  the Group Companies are appointed by the Board and 

then posted  to  the Group Companies. The C h ie f  Accountant i s  one 

o f  such o f f i c e r s .  Both these w i tn esses  gave e v idence  on b e h a l f  

o f  the a p p e l l a n t  a t  the t r i a l .  The a p p e l la n t  Board cannot t h e r e f o r e  

be a l lowed to  change the nature o f  i t s  case  at  t h i s  s tage .  The 

compla int  in  t h i s  ground t h e r e f o r e  f a i l s  and i t  i s  d ism issed .
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In  Qr.ound 2 , the a p p e l l a n t  Board complained th a t  the l ea rned  

t r i a l  judge e r red  in  law and in  f a c t  in  ho ld ing  th a t  the respondent 

was not  a f f o r d e d  an op p o r tu n i ty  o f  a h ea r ing .  In  r e s o l v i n g  t h i s  

complaiht^ we f e e l  we should s t a r t  from the beg inn ing  and r e s t a t e  

the p o s i t i o n  we have taken on the ev idence  in  the record  th a t  the 

respondent was a t  a l l  m a t e r ia l  t imes an employee o f  the a p p e l l a n t  

but pos ted  f o r  d u t i e s  to  the Tahga Reg iona l  Trading  Company L im i t ed ,  

where he was ass igned the d u t i e s  o f  an Accountant.  He rose  through 

the ranks to  become the C h i e f  Accountant o f  tha t  company- I t  appears 

tha t  the respondent performed w e l l  in  h i s  d u t i e s  as Accountant from 

the time he was employed in  197 9 to  1990. His promotion to  the 

l e v e l  o f  C h i e f  Accountant dur ing t h i s  p e r iod  i s  tes t imony to  t h i s .  

However, in  1990 an i n t e r n a l  aud i t  o f  books o f  account o f  Tanga 

RTC was c a r r i e d  ou t .  The au d i t  was c a r r i e d  ou t  by au d i to rs  from 

the a p p e l l a n t  Board. F o l l o w in g  t h i s  a u d i t ,  g ross  mismanagement 

o f  Tanga RTC account No. 1205 w i th  CRDB was unearthed.  The General

Manager o f  Tanga RTC thought  the a u d i t  r e p o r t  r e v e a l e d  such s e r ious

p r o f e s s i o n a l  misconduct on the p a r t  o f  the respondent th a t  he 

dec ided  t o  i n t e r d i c t  him pending a f u l l  s ca le  hear ing  by the

Management Committee and a d e c i s i o n  by the a p p e l l a n t  Board. The

l e t t e r  o f  i n t e r d i c t i o n  a ls o  asked the respondent to  e x p la in  h im s e l f  

on the a l l e g a t i o n s  a ga in s t  him in  the aud i t  r e p o r t .  The respondent 

r e a c t ed  to  th i s  l e t t e r  by sending to  the RTC Management h i s  w r i t t e n  

e x p la n a t io n s  on the a l l e g a t i o n s .  L a t e r  on, the Management Committee 

o f  Tanga RTC was convened to  d e l i b e r a t e  on the r espon den t ’ s a f f a i r .

The respondent was c a l l e d  b e fo r e  the committee to  g i v e  h is  e x p la n a t io n .  

A f t e r  hear ing  the account g i v en  by the General Manager as w e l l  as 

the respondent  on the matter ,  the committee r e s o l v e d  th a t  the 

a l l e g a t i o n s  o f  f i n a n c i a l  mismanagement a g a in s t  the respondent as 

r e v e a l e d  in  the aud i t  r e p o r t  were f u l l y  j u s t i f i e d  and tha t  t h e r e f o r e
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he was no t  f i t  to  cont inue  in  the employment o f  Tanga RTC, th a t  the 

a p p e l l a n t  Board should take s teps  to  have h i *  d ismissed and a lso  

th a t  a w r i t t e n  r e p o r t  be sent to the N a t ion a l  Board o f  Accountants  

and A u d i to rs  which would then order  th a t  he be struck o f f  from the 

r e g i s t e r .  When the a p p e l la n t  Board r e c e i v e d  th i s  recommendation 

from the Management Committee o f  RTC Tanga, they  con s id e red  i t  a long 

w i th  the r e sp o n d en t ' s  e xp lan a t ion  o f  the a l l e g a t i o n s  a g a in s t  him. 

Having done so, the a p p e l l a n t ' s  Board o f  D i r e c t o r s  dec ided  to  

summarily d ism iss  the respondent.  This  i s  the sequence o f  even ts  

l e a d in g  t o  the r espon den t 's  d i sm is sa l .  On th i s  s c en e r io ,  the 

re sp on d en t ' s  c o n ten t io n  a t  the t r i a l  was th a t  as h i s  d i s c i p l i n a r y  

a u t h o r i t y ,  the a p p e l la n t  Board terminated  h i s  s e r v i c e s  w i thout  

f i r s t  g i v i n g  him the oppor tun i ty  o f  be ing  heard and th a t  t h e r e f o r e  

h is  d i sm issa l  was un law fu l .  This con ten t io n  seems to  have found 

fa vou r  w i th  the t r i a l  judge who accepted i t  in  the f o l l o w i n g  words:

" I t  i s  the p l a i n t i f f ' s  c o n ten t io n  th a t  as 

h is  d i s c i p l i n a r y  a u t h o r i t y ,  de fendant 

terminated  h i s  s e r v i c e  w ithout  f i r s t  

g i v i n g  a r i g h t  o f  hear ing  ( s i c ) .  With 

r e sp e c t  there  i s  substance in  t h i s  

com pla in t .  The a v a i l a b l e  ev idence  shows 

that  a t  no time had the defendant 

r equ ired  the p l a i n t i f f  to de fend h im se l f  

a ga in s t  the a l l e g e d  misconduct b e fo r e  i t  

took the complained d i s c i p l i n a r y  a c t i o n .

The on ly  time when defendant communicated 

wi th  the p l a i n t i f f  i s  when i t  wrote  to  

him Exh. P3 t e rm in a t ing  h i s  s e r v i c e .

Adm it ted ly  in  the said l e t t e r  defendant 

c la imed to  have cons idered  p l a i n t i f f ' s  

statements  o f  de fence  v i s - a - v i z  the 

charges .  This c la im ,  however, i s  

negated by the ev idence  o f  what a c t u a l l y  

t r a n sp i r ed  p r i o r  to  the said  l e t t e r .

$
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In the f i r s t  p lace  there  had been no 

d i s c i p l i n a r y  charge p r e f e r r e d  aga ins t  

the p l a i n t i f f  a ga ins t  which he would 

have defended h im s e l f .  The on ly  

a l l e g a t i o n s  a ga in s t  him and which were 

communicated to  him were those conta ined 

in  the i n t e r d i c t i o n  l e t t e r  w r i t t e n  by 

the then General Manager o f  Tanga RTC.

The General Manager imputed gross  

p r o f e s s i o n a l  n e g l i g en ce  a ga in s t  the 

p l a i n t i f f  to  j u s t i f y  the i n t e r d i c t i o n .

As d i r e c t e d ,  p l a i n t i f f  submitted to 

the General  Manager h i s  w r i t t e n  r e p l y  

to  those a l l e g a t i o n s .  Being not  the 

app rop r ia t e  d i s c i p l i n a r y  a u th o r i t y  

n e i t h e r  the General Manager nor the 

E xecu t iv e  Committee o f  Tanga RTC could  

have l e g a l l y  i n s t i t u t e d  a fo rma l  charge 

a g a in s t  the p l a i n t i f f .  As i n i t i a l  stage 

in  the d i s c i p l i n a r y  p ro c es s ,  i n s t i t u t i o n  

o f  a charge can on ly  a p p r o p r i a t e l y  be

done by the d i s c i p l i n a r y  a u t h o r i t y  un less

accepted in  the r e l e v a n t  m achinery . "

In  t h i s  paragraph, the learned judge,  r e j e c t e d  the a p p e l l a n t ' s

c on ten t io n  th a t  i t  cons idered  the r esp o n d en t ' s  w r i t t e n  de fence

on the b a s i s  th a t  th ere  was no d i s c i p l i n a r y  charge l a i d  a ga in s t  

the respondent a ga in s t  which he could have defended h im s e l f ,  and 

th a t  the charges  by the Tanga RTC were i r r e l e v a n t  because Tanga 

RTC was not  the r e sp on d en t ' s  d i s c i p l i n a r y  a u t h o r i t y .  In  t h i s  the 

l ea rned  judge seems to  have accepted the con ten t ion  o f  counse l  f o r  

the respondent in  h is  f i n a l  submission, in  which he said th a t  from 

the e v iden ce  produced, d i s c i p l i n a r y  p roceed ings  a g a in s t  the 

respondent were i n i t i a t e d  by the Tanga Reg iona l  T rad ing  Company, 

but th a t  s ince  the company did not  have any d i s c i p l i n a r y  powers 

o ve r  the respondent ,  any purported e x e r c i s e  o f  d i s c i p l i n a r y
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a u t h o r i t y  by the company o ve r  the respondent was n u l l  and v o id .

On th i s  reason ing ,  any de fence put up by the respondent b e f o r e  

the Tanga RTC could  not  v a l i d l y  be used by the a p p e l la n t  Board. 

Hence in  d ism iss ing  the respondent,  the a p p e l l a n t  Board n e i th e r  

cons idered  the responden t1s de fence  nor gave him a hear ing .

Dr. Lamwai learned  Counsel f o r  the respondent r e i t e r a t e d  the same 

arguments. Dr. Lamwai had s ta ted  in h is  submission th a t  accord ing  

to  the ev iden ce  o f  Sylvanus Hyera, the a p p e l l a n t ' s  a c t in g  D i r e c t o r  

o f  Manpower and Adm in is t ra t ion ,  there  was no ev idence  th a t  the 

a p p e l l a n t ' s  Board o f  D i r e c t o r s  sa t  to  d iscuss  the respondent,  

t h e r e f o r e  in  h is  v i ew  the D i r e c t o r  General o f  the a p p e l l a n t  Board 

acted u n i l a t e r a l y  and on h i s  own when he wrote  the d i sm issa l  l e t t e r  

to the respondent .  I t  i s  along t h i s  l i n e  o f  r eason ing  th a t  the 

learned  judge proceeded to  make the f o l l o w i n g  remarks and f i n d in g s :

"But even i f  the sa id  i n t e r d i c t i o n  l e t t e r  

had the e f f e c t  o f  s u f f i c i e n t l y  n o t i f y i n g  

the p l a i n t i f f  o f  the charges  a ga in s t  him 

the v a l i d i t y  o f  the c on ten t io n  th a t  the 

te rm ina t ion  in ques t ion  i s  wrongful  

remains s t rong .  May be i t  i s  t o l e r a b l e  

f o r  a d i s c i p l i n a r y  a u t h o r i t y  to 

commission a separate  organ to  conduct 

i n v e s t i g a t i o n  on a l l e g a t i o n s  l e v e l l e d  

a ga in s t  a worker.  However i t  i s  

mandatory tha t  a worker should be g i v en  

op p o r tu n i ty  to  defend h im se l f  b e fo r e  the 

r e s p e c t i v e  d i s c i p l i n a r y  a u th o r i t y .  This 

cou ld  be done e i t h e r  by the worker 

appearing b e fo r e  the a u t h o r i t y  or by 

submission o f  a w r i t t e n  d e fen ce .  Short 

o f  t h i s ,  w i l l  amount to condemning the 

worker unheard. This  i s  what happened 

in  the p resen t  case .  P l a i n t i f f  was 

never  g iven  op p o r tu n i t y  to  p resen t  h is  

d e f e n c e . "
„ »/9



We would l i k e  a t  th i s  s tage  to  s ta te  th a t  we are in  agreement w i th

both Counsel f o r  the respondent and the learned  judge that  the

a p p e l l a n t  Board did not p h y s i c a l l y  hear the r esp on d en t ' s  d e fen ce .

The respondent never  appeared b e fo r e  i t s  Board o f  D i r e c t o r s  to

make h is  case a g a in s t  the accusat ions  l e v e l l e d  a t  him* But the

a p p e l l a n t  Board said th a t  i t  con s ide red  the e n t i r e  case a ga in s t  
i

the respondent as presented  to  i t  by the Management Committee o f  

Tanga ^TC in c lu d in g  h is  de fen ces  both v e rb a l  and w r i t t e n .  This 

procedure  i s  a t tacked  on the grounds th a t  the a p p e l l a n t  Board was 

the o n ly  d i s c i p l i n a r y  a u t h o r i t y  f o r  the respondent and t h e r e f o r e  

the o n ly  competent a u th o r i t y  to  charge him. In  our v iew  t h i s  

argument i s  f lawed  as i t  i g n o r e s  the r e a l i t y  on the ground. I t  

i s  t rue  th a t  the a p p e l la n t  Board was the r esp on d en t ' s  employer ,  

but t h i s  does not  n e c e s s a r i l y  mean th a t  i t  was h is  d i s c i p l i n a r y  

a u t h o r i t y  o r  even the o n ly  one. Accord ing  to  the e v id en ce ,  the 

a p p e l l a n t  Board i s  the c o n t r o l l i n g  and u n i f y in g  a u t h o r i t y  f o r  a l l  

R eg iona l  Trading Companies. To ensure the e f f e c t i v e n e s s  o f  i t s  

c o n t r o l l i n g  and u n i f y in g  r o l e ,  a l l  Sen ior  Personne l  f o r  a l l  

R eg iona l  Trading Companies were appointed  by the a p p e l l a n t  Board 

and then a f t e r  c o n s u l t a t i o n s  w i th  the r e l e v a n t  Management Boards 

o f  the Trading  Companies, posted them to  the Trading  Company 

concerned.  Thus from th a t  s tage ,  the employee came under the 

c o n t r o l  o f  the company to which he was posted  and accord ing  to  

Mr. Hyera (DW.3),  i t  was the duty o f  the Reg iona l  Trading Companies 

to  i n t e r d i c t  and take d i s c i p l i n a r y  measures a ga in s t  employees 

seconded to  them, and th a t  t h i s  i s  what happened in  t h i s  case .

We th ink th a t  t h i s  arrangement makes sense f o r  i t  would be c o n t ra ry  

to  good, management p r a c t i c e  i f  the Reg iona l  Trading Companies 

were re’ndered power less  in  c o n t r o l l i n g  a l l  employees working f o r
♦

them. I f  P a r a s t a t a l  S e r v i c e  Regu la t ion s  s ta t e  tha t  the d i s c i p l i n a r y  

a u t h o r i t y  in  r e s p e c t  o f  Board employees i s  the Board, th i s  cannot

. . _/ io
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mean th a t  o the r  bod ies  or  i n s t i t u t i o n s  to  which Board employees are 

seconded cannot  assume d i s c i p l i n a r y  powers o v e r  them. T here fo re  the 

Tanga RTC to  which the respondent was pos ted ,  had f u l l  d i s c i p l i n a r y  

a u t h o r i t y  ove r  him and the steps which they took a g a in s t  him were 

f u l l y  in  accord w ith  t h e i r  powers. The a p p e l la n t  Board o f  course  

r e t a in e d  the f i n a l  a u t h o r i t y  ove r  the respondent in  such se r iou s  

m atte rs  as d i s m is s a l s  and t e rm in a t ion s ,  but even in  these m at te rs ,

the a p p e l l a n t  Board could g e n e r a l l y  a c t  on ly  on the recommendation

o f  the companies concerned,  because i t  i s  the companies who would be 

d e a l in g  w i th  the employee on a d a i l y  b a s i s .  What happened then was 

th a t  the Tanga RTC t o  which the respondent was posted  by the a p p e l l a n t  

Board, i n s t i t u t e d  d i s c i p l i n a r y  p roceed ings  aga in s t  the respondent ,  

he was i n v i t e d  t o  make r e p r e s e n ta t i o n s  in  h is  own de fence  which he 

d id  both in  w r i t i n g  and v e r b a l l y  b e fo r e  the Management Committee.

The respondent may have doubted the e f f e c t i v e n e s s  o f  h i s  de fence  

th in k in g  th a t  i t  was on ly  cosm et ic ,  but t h i s  i s  f a r  from say ing

th a t  he was not  g iven  a hear ing .  On r e c e i p t  o f  the r eco rd  o f

p ro ceed in gs  and the recommendations from the Tanga RTC, the 

r esp o n d en t ' s  immediate d i s c i p l i n a r y  a u th o r i t y ,  i t  would have been 

p o i n t l e s s  indeed a waste o f  t ime to  reopen the p ro ceed ings  a f r e sh  

by summoning the respondent.  We do not see what such an e x e r c i s e  

could have ach ieved ,  because the respondent could on ly  have repea ted  

what he had s ta ted  in  w r i t i n g  and b e fo r e  the Management Committee 

o f  Tanga RTC, un less  o f  course  he dec ided  t o  come up w i th  a f t e r *  

thoughts .  The appe l lan t^s  Board o f  D i r e c t o r s  was th e r e f o r e  

p e r f e c t l y  e n t i t l e d  not  tn summon the respondent a f r esh  and on ly  

cons idered  what he had w r i t t e n  and said in  h i s  de fence  b e fo r e  the 

Tanga RTC h is  immediate d i s c i p l i n a r y  a u t h o r i t y .  Dr. Lamwai a t tacked  

the a p p e l la n t  Board in  another  r e s p e c t ,  th a t  i t s  Board o f  D i r e c t o r s  

d id  not meet to  c o n s id e r  the recommendations o f  the Tanga RTC, and

10
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th a t  t h e r e f o r e  i t s  D i r e c to r -G e n e ra l  acted u n i l a t e r a l l y .  Th is  

c on ten t io n  i s  however not  borne out by the record  which i n d i c a t e s  

a t  page 70 th a t  the a p p e l l a n t ' s  Board o f  D i r e c t o r s  did meet on 

Thursday 24th October  1991 and among o th e r  th ings  d e l i b e r a t e d  and 

approved the summary d ism issa l  o f  the respondent.

But perhaps w i thout  r e a l i s i n g  the c o n t r a d i c t i o n ,  the learned  

judge made a f i n d in g  th a t  the respondent was heard in  h i s  own
*

de fen ce ,  on ly  th a t  the a p p e l l a n t  did not  g i v e  s u f f i c i e n t  w e igh t  to

i t .  The learned  judge s ta t e d :

"And i t  appears th a t  de fendant  d id  not  

s e r i o u s l y  c on s id e r  p l a i n t i f f ' s  w r i t t e f t  

de fence  (Exh. P2) though i t  c la ims t o  

have dore  so. Otherwise  de fendant 

would not  have decided as i t  d id .  I  

am sayii^g t h i s  because the a l l e g e d  

accusat ion  nf. g ross  p r o f e s s i o n a l  

n e g l i g en ce  and m is r ep re s en ta t ion s  o f .  

f a c t s  i s  based on the r e v e l a t i o n  th a t

p l a i n t i f f  was not p rep a r in g  bank

r e c o n c i l i a t i o n  r e p o r t s  in r e s p e c t  o f  

CRDB account No. 1205. P l a i n t i f f  

gave s u f f i c i e n t  e x p la n a t io n  t o  t h i s  

anomal ly . He blamed CRDB f o r  f a i l u r e  

t o  submit monthly s tatements  in 

r e s p e c t  o f  the said  account.  And 

a t tached  to  h is  de fence  were a 

number o f  annexures be ing  cop ie s  

o f  l e t t e r s  which he wrote  to  the 

Branch Manager compla in ing  on t h i s  

i s s u e .  Had the de fendant  cons idered  

th i s  de fence  i t  would not have agreed 

w i th  the f ind ing-  o f  the meet ing  o f  

the Execu t iv e  Committee o f  Tanga RTC 

th a t  p l a i n t i f f  c on sp ir ed  w i th  some 

employees o f  CRDB Tanga Branch to  

con cea l  some f i n a n c i a l  t r a n sa c t io n s

..„/l2
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on the account. I t  i s  a f a c t  tha t i t  

i s  not poss ib le  to  prepare bank 

r e c o n c i l i a t i o n  w ithout g e t t in g  the 

re le va n t  bank statements. In  h is  

testimony be fo re  th is  Court, p l a i n t i f f  

claimed that during the m ater ia l time 

there had been general complaint from 

customers o f  CRDB Tanga branch on non 

a v a i l a b i l i t y  o f  th e i r  R e sp e c t iv e  

monthly bank statements. No e f f o r t  

was done ( s i c )  by the defeivJatlt to 

re fu te  th is  c la im ."

I t  i s  obvious from th ie  statement that the leauoaA had

#wmpl»tely changed the nature o f the r'®«porrden%' a- -el-arlm- from one 

O# ur>la*rfvl termination ittreoch o f th®- rule's- ot n&fcur&l

ju s t ic e , i . e .  fa i lu r e  to g ive  him a hearing and- therefore  

.condemning -him unheard, to  one based on the m erits o f  the ease

I . e .  m isd irection  on the respondh*wt+s tfeCfenoe* "The two defences 

are foi? obvtc^u* mutually ©Kclirsive. I f  as in th is  case

J»fie « l » i »  is  that the term ination i s  -wrongful, f o r  fioiv.£cxnpliance 

with, ru les  o f hafcural ju s tic e  i . e .  denying the respondent the 

jri-ght o f being heard, the complaint is  merely oh the procedure 

adopted not on aub-atance, hence the remedy cannot be an award o f 

damages as claimed by the respondent, the proper remedy is  to 

order a fresh  inqu iry in  which the proper procedure would be 

fo l lo w e d .  I f  the complaint i s  based on substance i . e .  inadequate 

consideration  or misapprehension o f  the defence case, the remedy 

i s  to  order re instatem ent or damages i f  the employer f a i l e d  to 

r e in s ta te  the worker. To award damages in  the former case as 

the learned judge did in  th is  case, amounts to  awarding possib le 

misconduct. But as we have already found on the ev idence, the 

respondent’ s defence was heard by h is  immediate d isc ip lin a ry

• • »/13



a u t h o r i t y  on which a recommendation to  d ismiss  him was made. The 

a p p e l l a n t  Board as the u l t im a te  a u th o r i t y  p r o p e r l y  con s id e red  the 

p ro ceed in gs  b e fo r e  the Execu t iv e  Committee o f  Tanga RTC and acted 

on i t s  recommendations.

For  these reasons ,  we accept  the compla int  in  ground 2 o f  

the memorandum and hold tha t  the learned  t r i a l  judge e r r ed  in  law 

and in  f a c t  in  ho ld ing  th a t  the respondent was not a f f o r d ed  an 

op p o r tu n i t y  o f  be ing  heard.

Our f i n d in g s  on grounds 1 and 2 make i t  unnecessary f o r  us 

to  c o n s id e r  the com p la in ts  in  ground 3.

In  ground 4 the a p p e l l a n t  Board complained that  the learned  

t r i a l  judge m isd i r e c t ed  h im se l f  on the law in  ho ld ing  tha t  the 

de fence  o f  p r i v i l e g e  was not  a v a i l a b l e  to  the a p p e l l a n t  in  the 

c ircumstances  o f  t h i s  case .

The a l l e g e d  defamatory l e t t e r  was w r i t t e n  by the a p p e l l a n t  

Board to  the N a t ion a l  Board o f  Accountants  and A u d i to rs ,  the 

r e sp o n d en t ' s  c o n t r o l l i n g  body a f t e r  the Board had dismissed the 

respondent  from i t s  employment. The l e t t e r  was in  the f o l l o w i n g  

te rm s :

"BIT/CA/CONF.PF/523 30th March 1992

The R e g i s t r a r ,

NBAA.,
P.Go Box 5128,

PAR ES SALAAM. (A t t e n t i o n :  Mr. F„S.  K u t o l i e )

Dear S i r ,

RE:-  EMPLOYMENT OF ACCOUNTANTS AND 

AUDITORS IN THIS COUNTRY

We ref=»r to  your l e t t e r  dated 15th October  1991

under Ref.NBAA/CF/EDG.l/l addressed to  the General

- 13 -
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Manager, Tanga RTC and Tanga RTC's l e t t e r  Re f .

RTC.GM/30/126/91 dated 23rd October  1991 addressed to 

you.

We wish to con f i rm  that  Ndugu Mapenzi D.K.

Yonah who was C h ie f  Accountant o f  Tanga RTC and e a r l i e r  

i n t e r d i c t e d  was summarily d ismissed in  November 1991.

Ndugu Mapenzi was d ismissed on the f o l l o w i n g  charges .

a. Demonstrat ing g ross  p r o f e s s i o n a l  

n e g l i g en ce  and m is r ep re s en ta t io n  o f  

f a c t s  l e ad in g  to  Tanga RTC's l o s s  o f  

purchasing power.

b. D e l i b e r a t e l y ,  and in  an o rgan ized  and 

sys temat ic  manner, c o n ce a l in g  mis

management o f  the company's f in an ces  

thereby  l e a d in g  to  a pecun iary  l o s s  o f  

shs. 3.3m. p ro p e r t y  o f  Tanga RTC.

c .  C o l lu d in g  w i th  p a r t i e s  ou ts ide  the 

company to  defraud the company o f  the 

said shs. 3.3m.

The above deeds, which are unbearable  to  our group o f  

companies,  were unearthed through an i n v e s t i g a t i o n  i n t o  the 

management o f  Tanga RTC's CRDB Account and the Transpor t  

Wing. A photocopy o f  the Report  i s  herew ith  attached f o r  

your ease o f  r e f e r e n c e .

Assur ing  you o f  our h ig h e s t  c o - o p e r a t i o n  in  r e g u l a t i n g  

the conduct o f  Accountants  and Aud i to rs  in  t h i s  country-

Yours f a i t h f u l l y ,

M. R. M f ik irwa 

f o r  DIRECTOR GENERAL"

. ./15



The respondent s ta t ed  th a t  by p u b l i sh in g  the above words, 

the a p p e l l a n t  was s t a t in g  th a t ,  he, respondent,  was a d ishon es t  

u n p r o f e s s io n a l  man who i s  prepared to  undermine h is  employer f o r  

the sake o f  s t e a l i n g  from such employer and tha t  the p u b l i c a t i o n  

o f  such words, s e r i o u s l y  in ju red  h is  c r e d i t  as an accountant and 

exposed him to  d i s c i p l i n a r y  a c t io n  by h i s  p r o f e s s i o n a l  body, the 

N a t io n a l  Board o f  Accountants  and A u d i to rs .*

A t  the t r i a l ,  the a p p e l l a n t ' s  D i r e c t o r  o f  A d m in is t ra t ion

i
and Manpower Development Mr. Sylvanus Hyera, t o l d  the t r i a l  Court 

in  con nec t ion  w i th  t h i s  a l l e g a t i o n  th a t  they  wrote  the l e t t e r  to  

the NBAA in  response to  an enqu iry  which i t  made on the r e sp on d en t ' s

conduct .  The NBAA wanted to  be fu rn ished  w i th  a r e p o r t  on the

respondent a f t e r  hear ing  o f  some a l l e g a t i o n s  o f  p r o f e s s i o n a l  

misconduct by the respondent and tha t  f o r  t h i s  reason they 

communicated to  the NBAA on t h e i r  d e c i s i o n  a ga in s t  him. Mr. Hyera 

could t h e r e f o r e  see noth ing wrong w i th  t h i s .  But the learned  t r i a l  

judge r e j e c t e d  t h i s  d e fen ce ,  say ing th a t  even i f  the a p p e l la n t  had 

a duty t o  r e p o r t  to  the NBAA, i t  did not a c t  f a i r l y  and h o n es t ly  

because i t  was made w i thou t  s u f f i c i e n t  enqu iry  i n t o  the a l l e g a t i o n s .  

For  in s ta n c e ,  the learned  judge went on, the a l l e g a t i o n  about the 

l o s s  o f  sh. 3.3m was a w i ld  a l l e g a t i o n ,  "a c l e a r  demonstrat ion tha t  

the de fendant was a l l  out to make sure th a t  p l a i n t i f f  was struck 

from the r e g i s t e r  o f  Accountants and A u d i t o r s . "

We wish a t  t h i s  s tage  to t r a c e  the h i s t o r y  o f  the a l l e g e d

defamatory  l e t t e r  quoted above.  Sometime in  1990, the a p p e l l a n t  

Board i n i t i a t e d  an i n t e r n a l  aud i t  o f  Tanga RTC Account No. 1205 

w i th  the then C o -o p e ra t i v e  and Rural Development Bank (CRDB) Tanga 

branch. F o l l o w in g  t h i s  au d i t ,  s e r io u s  d is c r e p a n c ie s  in  the form 

o f  concealments  and f a l s i f i c a t i o n  o f  documents concern ing  th i s

15
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account were unearthed.  The respondent as C h ie f  Accountant o f  

Tanga RTC was held accountable  and the Execut ive  Committee o f  Tanga 

RTC i n t e r d i c t e d  him pending the comple t ion  o f  a f u l l  sca le  

i n v e s t i g a t i o n *  The Tanga RTC n o t i f i e d  the a p p e l la n t  Board o f  

t h i s  i n t e r d i c t i o n .  But i t  appears th a t  a f t e r  i n t e r d i c t i n g  the 

respondent on 18th June 1991 and t h i s  i n t e r d i c t i o n  r ep o r ted  to  

the a p p e l l a n t  Board, n e i th e r  the Tanga RTC nor the a p p e l lan t  Board 

r epo r ted  the i n c id e n t  to  the r esp o n d en t ' s  p r o f e s s i o n a l  c o n t r o l l i n g  

body, the NBAA. But accord ing  to  the r e co rd ,  the NBAA i t s e l f  

heard o f  the responden t1s suspension through i t s  own sources and 

wrote the General Manager o f  Tanga RTC the f o l l o w i n g  l e t t e r  on 

15/10/91:

" NATIONAL BOARD OF ACCOUNTANTS AND AUDITORS 

TANZANIA

NIG INVESTMENT HOUSE 4TH FLOOR 
INDEPENDENCE AVENUE 

P.O. BOX 5128
TELEGS: NABAA DAR ES SALAAM TELEPHONE: 31466/7/8

Our Ref.No.NBAA/CF/EDC.i/i Date:  15th October ,  1995

The General Manager,
Tanga RTC,
Box 116,
TANGA.

Dear Sir,

RE: EMPLOYMENT OF ACCOUNTANTS AND AUDITORS IN THIS COUNTRY

The above su b jec t  r e f e r s .

The N a t ion a l  Board o f  Accountants  and Aud i to rs  has l e a r n t  
through a r e l i a b l e  source th a t  Mr. Mapenzi D.K. Yonah who 
accord ing  to  our r eco rds  i s  employed by your Company as a 
C h i e f  Accountant has been suspended/terminated from your 
employment.

The NBAA through i t s  e s t a b l i s h in g  Act  o f  1972, has been 
charged w i th  the r e s p o n s i b i l i t y  o f  r e g u la t i o n  the conduct 
o f  Accountants and Aud i to rs  in  th i s  Country.
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We would th e r e f o r e  app rec ia te  i f  you could  con f i rm  whether 
the a l l e g a t i o n s  are c o r r e c t  and i f  i t  i s  true what are the 
charges  a ga in s t  him to  enable  us determine whether there  
was any p r o f e s s i o n a l  mis-Conduct, n e g l i g en ce  o r  v i o l a t i o n  
o f  the NBAA’ s Code o f  Conduct*

Your e a r l y  response w i l l  h i g h l y  be apprec ia ted*

Yours f a i t h f u l l y ,

F .S .  K u to l i e  
f o r  REGISTRAR. "

On r e c e i p t  o f  t h i s  l e t t e r ,  the General Manager Tanga RTC 

responded by in fo rm ing  the NBAA by h is  l e t t e r  o f  31/10/91 as to 

what had happened and the a c t io n  taken aga ins t  the respondent.

This  l e t t e r  i s  not  p a r t  o f  t h i s  r e co rd ,  but i t  appears th a t  i t  

was cop ied  to  the a p p e l la n t  Board, because the l e t t e r  had i t s  

d e t a i l s .  A t  t h i s  stage (31/10/91) when RTC wrote  t h i s  l e t t e r  

to  NBAA, the r esp on d en t ' s  a f f a i r  had not been f i n a l i z e d ,  he was 

s t i l l  on i n t e r d i c t i o n .  There fo re  when th i s  a f f a i r  was f i n a l i z e d  

by the r e sp o n d en t ' s  d i s m is s a l ,  the a p p e l l a n t  Board as the 

r e sp o n d en t ' s  h ig h e s t  a u th o r i t y ,  informed the NBAA o f  the 

respondent* s f a t e  in  t h e i r  l e t t e r  quoted above in  f u l l .  This i s  

the l e t t e r  which i s  be ing complained ag a in s t ,  tha t  i t  i s  

de famatory  and th a t  i t  was w r i t t e n  w i th  ma l ice  and th a t  th e r e f o r e  

the de fence  o f  p r i v i l e g e  was not a v a i l a b l e  to  the a p p e l l a n t  Boards 

When the NBAA r e c e i v e d  t h i s  l e t t e r  from the a p p e l l a n t  Board, they  

wrote  the respondent a l e t t e r  which i s  in  the f o l l o w i n g  terms:

" NATIONAL BOARD OF ACCOUNTANTS AND AUDITORS

Ta n z a n i a

NIC INVESTMENT HOU-E 4TH FLOOR 
INDEPENDENCE avenue 

P.O.  Box 5128
TELEGS: NABAA DAR ES SALAAM TELEPHONE: 31466/7/8

Our Ref.No.NBAA/CF/EDC. i / n  Date:  7th May, 1992
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Mr. Yonah Mapenzi^ 
c/o Mrs. 0.  Mapehzi,
Box 178 ̂
TANGA.

Dear Mr. Mapenzi}

RE i ^OUR^E^LO YfCNT_WITH_RTC_-_TANGA_AS_CHIEF_ ACCOUNTANT.

We have l e a r n t  through B IT ' s  l e t t e r  to us w i th  Re f .No .BIT/C a/ 
CONF./PF.523 o f  30th March, 1992 th a t  you were f i r s t  
i n t e r d i c t e d  and then summarily d ismissed from B IT ' s  employment 
in  November, 1991.

We have been informed tha t  the charge's a ga in s t  you were as 
f o l l o w s s -

1. Demonstrating g ross  p r o f e s s i o n a l  n eg l i g en ce  
and m is r ep re s en ta t i o n  o f  f a c t s  l e a d in g  to  
Tanga RTCs l o s s  o f  purchasing power.

2. D e l i b e r a t in g ,  and in  an o rgan ised  and sys tem at ic  
manner, c on cea l in g  mis-management o f  the 
company's f in a n ces  thereby  l e a d in g  t o  a pecun iary  
l o s s  o f  shs. 3.3 m i l l i o n  p ro p e r t y  o f  Tanga RTC.

3. C o l lu d in g  w i th  p a r t i e s  ou ts ide  the company t o  
de fraud the company o f  the said shs. 3.3 m i l l i o n .

The charges  l e v e l l e d  a ga in s t  you are indeed se r ious  and v e r y  
u n - e t h i c a l  t o  p r o f e s s i o n a l  accountant l i k e  y o u r s e l f .

The Board th e r e f o r e  seeks a p l a u s i b l e  e xp lan a t ion  from you 
as to  why your i ssue  should not  be d e l i b e r a t e d  by i t  and 
app rop r ia t e  d i s c i p l i n a r y  punishment metted a g a in s t  you.

We expec t  to  r e c e i v e  your w r i t t e n  exp lan a t ion  w i th in  3 weeks 
from the date o f  t h i s  l e t t e r .

Yours f a i t h f u l l y ,

L .S . L .  Utouch
REGISTRAR

c . c :  1. D i r e c t o r  General ,
Board o f  I n t e r n a l  Trade,
P .O. B«x 883,
D&R_ES_SALAAM. — ( A t t .  Mr. M.R. M f ik i rwa )

2. The General Manager,
Tanga RTC,
Box 116,
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As i n d i c a t e d ,  the learned judge agreed w i th  the respondent ,  

because in  h is  v iew  the a p p e l lan t  was actuated by mal ice  when i t  

wrote  the a l l e g e d  defamatory l e t t e r  to  the NBAA concern ing  the 

respondent .  What then i s  the law which i s  a p p l i c a b le  in  such 

c ircumstances? The General  ru le  i s  th a t  in  c e r t a in  c ircumstances ,  

i t  i s  thought d e s i r a b l e  th a t  r e f l e c t i o n s  on the r ep u ta t i o n  o f  

another  a lthough untrue,  should not  g i v e  r i s e  to  t o r t i o u s  l i a b i l i t y ,  

p rov ided  th a t  they  were not  pub l ished  w i th  m a l i c e .  Th is  i s  what 

i s  known in  law as the de fence  q u a l i f i e d  p r i v i l e g e ,  and t h i s  mal ice  

can be proved by the p l a i n t i f f  by sfcowin^ e i t h e r  th a t  the de fendant 

did  not  b e l i e v e  in  the t ru th  o f  h i s  statement o r  th a t  he was 

r e c k l e s s l y  c a r e l e s s  whether the statement was t rue  o r  no t .  But 

even he re ,  th ere  i s  an e x c ep t io n  t® the ru l e  th a t  a person who 

does not  b e l i e v e  in  the t ru th  o f  h is  s tatement f o r f e i t s  the 

p r i v i l e g e ,  f o r  ins tance  in  c ircumstances  where the o b l i g a t i o n  to 

communicate the de famatory  matter  i s  so p re ss in g  that  the de fendant 

should he f r e e  to do in  the p u b l i c  i n t e r e s t  where such in fo rm at ion  

as the de fendant  has i s  p r o p e r l y  requested  by another  concerned in 

the R a t t e r .  In  the ease o f  C lark  v Molyneux /1877/ 3 QBD 237 at 

page 244 Lord Bramwell s ta ted  th i s  e x c e p t io n  in  the f o l l o w i n g  words:

"A r>ers*n may h o n es t l y  make a p a r t i c u l a r  

occas ion  a defamatory statement w i thout  

b e l i e v i n g  i t  to  he t rue ;  because the 

statement may be nf  such a ch a rac te r  

tha t  on th a t  occas ion  i t  may be p roper  - 

to  communicate i t  t o  a p a r t i c u l a r  person 

who ou^ht to  be informed o f  i t . ”

Other  in s ta n ces  which can demonstrate  mal ice  and t h e r e f o r e  

d e s t r o y  the ^ r i v i l e ^ e  in c lude  the in t r o d u c t i o n  o f  e x t ran e «u s  matter  

to  the su b je e t  in  hand, unreassnable  p u b l i c a t i o n  o f  the de famatory
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statement to  persons ou ts ide  the scope o f  the p r i v i l e g e  and exceed in g  

the l i m i t s  o f  the p r i v i l e g e ,  f o r  ins tance  where statements  unconnected 

w i th  the main statement are in t rodu ced .  But the g en e ra l  p r i n c i p l e  

govern ing  the de fence  o f  q u a l i f i e d  p r i v i l e g e  was n e a t l y  put by 

Lord Uthwart  in  P e re ra  v P e r r i s  /1949/ A.C. i  a t  page 20 as " th ey ,

( the  d e fen ce s  o f  q u a l i f i e d  p r i v i l e g e )  e x i s t  f o r  the Common good o f  

S o c i e t y "  and PARKER B had more than a hundred yea rs  e a r l i e r  described, 

the nature o f  t h i s  de fence  in  Tooqood v .  Sprying 1834 1 Cr. M & R 181 

a t  page 193 in  the f o l l o w i n g  words:

"The de fendant i s  l i a b l e  f o r  a defamatory 

p u b l i c a t i o n  un less  i t  i s  f a i r l y  made by 

a person in  the d ischarge  o f  some pub l i c  

or  p r i v a t e  duty ,  whether  l e g a l  or  moral 

in  the conduct of h is  own a f f a i r s ,  in 

matters  where h is  i n t e r e s t  i s  concerned

--------- I f  f a i r l y  warranted by any

reason, o ccass ion  or e x ig en cy  and 

h o n es t ly  made, such communications are 

p ro t e c t e d  f o r  the common conven ience 

and w e l f a r e  o f  s o c i e t y ;  and the law has 

not r e s t r i c t e d  the r i g h t  to make them 

w i th in  any narrow l i m i t s . "

I t  i s  on t h i s  p r i n c i p l e  th a t  in s ta n ces  o f  q u a l i f i e d  p r i v i l e g e  

inc lude  f a i r  and accurate  r e p o r t s  meant to  p ro v id e  f o r  o r  safeguard 

the i n t e r e s t s  o f  any t r a d e ,  bus iness ,  indus try ,  p r o f e s s i o n  or  o f  

persons engaged in  them.

On th i s  a n a ly s i s  o f  the law, we are s a t i s f i e d  th a t  i f  the 

learned  judge had c o r r e c t l y  d i r e c t e d  h is  mind on the law a p p l i c a b l e ,  

he would have found th a t  the a p p e l l a n t ' s  l e t t e r  t o  the NBAA came 

square ly  w i th in  the remarks o f  Lord Bramwell in  C la rk  v .  Molyneux, 

the g en e ra l  p r i n c i p l e  l a i d  down by Lord Uthwart in  P e r e ra  v P e r r i s ,
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the statement Parker  B in  Tooqood v .  Sprying and neare r  home and 

time w i th in  the statement o f  the law by Georges C .J . in  Chimala 

S to res  v .  Zambia -  Tanzania Road S e r v i c e s  L td .  1970 HCp 232. He 

would a l s o  have found th a t  the a p p e l l a n t  Board did not l o s e  the 

de fence  o f  q u a l i f i e d  p r i v i l e g e  because there  were no ex traneous 

matters  in  the l e t t e r ,  i t  was not publ ished to  any body o u ts id e  

the scope o f  the p r i v i l e g e  and the p r i v i l e g e  was not exceeded.

The lea rned  judge would have found th a t  the l e t t e r  was a f a i r  and 

accurate  r e p o r t  on matters  the a p p e l l a n t  Board had been reques ted  

to  fu r n i s h  in fo rm at ion  on, f o r  the purpose o f  sa feguard ing  the 

i n t e r e s t s  o f  the p r o f e s s i o n  o f  accountancy.  As the learned  judge 

w i l l  no doubt r e a l i s e  on r e f l e c t i o n ,  there  are many c l a s s e s  o f  

statement which can be he ld  t o  be p r o t e c t e d  by the de fence  o f  

q u a l i f i e d  p r i v i l e g e  as s e t  out in  G a t ley  on L i b e l  and Slander  5th 

Ed. p. 190, where we th ink  the p re sen t  case f a l l s  in  C lass  2, — 

th a t  "s ta tem ents  made on a sub jec t  matter  in  which both the de fendant  

and the person to  whom the statements are made had a l e g i t im a t e  

common i n t e r e s t " .  Lord F i sh e r  in  the case o f  Hunt v .  Great Northern 

Railway Company £1891/ 2 QB 189 at  page 191 expressed the g en e ra l  

p r i n c i p l e  as f o l l o w s :

"A p r i v i l e g e d  occass ion  ------  a r i s e s  i f

the communication i s  o f  such a nature 

tha t  i t  could  be f a i r l y  said those who 

made i t  had an i n t e r e s t  in  making such 

a communication, and those to  whom i t  

was made had a co r respond ing  i n t e r e s t

in  having i t  made t o  them ----  when

these two th ings  co e x i s t ,  the

occas ion  i s  a p r i v i l e g e d  one ----  In

o th e r  words, there  must be a 

r e c i p r o c i t y  o f  i n t e r e s t . "
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This  case i s  such a one, the a p p e l la n t  Board as the 

r esp o n d en t ' s  h ig h e s t  a u th o r i t y ,  had unearthed through an in t e r n a l  

aud i t  what they  b e l i e v e d  to be g ro ss  p r o f e s s i o n a l  misconduct on 

the p a r t  o f  the respondent,  on r eq u es t ,  they r ep o r ted  t h i s  to  

the NBAA the r espon den t ' s  p r o f e s s i o n a l  c o n t r o l l i n g  body, they  

never  pub l ished  t h i s  in fo rm a t io n  t o  anyone e l s e  ou ts ide  t h i s  

c o n t r o l l i n g  p r o f e s s i o n a l  body and the BIT system, the NBAA as 

a c o n t r o l l i n g  p r o f e s s i o n a l  body had an i n t e r e s t  in  the m atte r .

The r e c i p r o c i t y  o f  i n t e r e s t s  between the a p p e l l a n t  Board and the 

NBAA was thus complete .

We th ink we must add tha t  i f  in  the fa ce  o f  t h i s  enqu i ry  

from the r esp on d en t ' s  c o n t r o l l i n g  p r o f e s s i o n a l  body, the Tanga 

RTC and the a p p e l l a n t  Board had remained s i l e n t  w i thout  p r o v id in g  

the in fo rm a t io n  r eques ted ,  the two bod ies  would have been v e r y  

i r r e s p o n s i b l e .  Indeed ,  even w i th ou t  any enqu iry  from the 

r e sp on d en t ' s  p r o f e s s i o n a l  body, they  were s t i l l  duty bound to 

r e p o r t  to  i t  both the i n c id e n t  and the r espon den t ' s  f a t e .  The 

p u b l i c a t i o n  o f  the l e t t e r  to  NBAA would s t i l l  have been p r i v i l e g e d .

A c c o r d in g ly ,  we agree  w i th  the com pla in t  in  ground 4 tha t  

the lea rned  t r i a l  judge e r red  in  law in  ho ld ing  tha t  the de fence  

o f  p r i v i l e g e  was not a v a i l a b l e  to  the a p p e l la n t  Board in  the 

c ircumstances  o f  t h i s  case .  With these f i n d in g s  on grounds 2 

and 4 we are not c a l l e d  upon to  c o n s id e r  the com pla in ts  in  grounds 

5 and 6.

For  a l l  these reasons ,  we a l l o w  the appeal by s e t t i n g  as ide  

the whole o f  the judgement and decree  o f  the High Court and 

award the a p p e l l a n t  Board the c o s t s  o f  t h i s  appeal and in  the 

Court be low.

- 22 -

./23



23

DATED AT DAR ES SALAAM THIS 9TH DAY OF SEPTEMBER, 1997.

R.H. KISANGA 

JUSTICE OF APPEAL

L.M. MFALILA 

JUSTICE OF APPEAL

D.Z. LUBUVA 

JUSTICE OF APPEAL

I  c e r t i f y  th a t  t h i s  i s  a t rue  copy o f  the o r i g i n a l .


