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i n

C i v i l  Case  No.  26 e f  1994

JUDGEHEN T OF THE COURT

MFALILA, J . a . :

T h i s  a p p e a l  i s  a q a i n s t  t h e  ju d g e m e n t  and d e c r e e  o f  the  

High C o u r t  o f  T a r z a r i a  a t  T ab ora  i n  w h ic h  ju d g e m e n t  was e n t e r e d  

i n  f a v o u r  ©f  th e  p r e s e n t  r e s p o n d e n t ,  the  N a t i o n a l  Bank o f  

C om merce.  In  t h e  Hi^jh C o u r t ,  the N a t i o n a l  Bank o f  Ccmmerce 

was t h e  p l a i n t i f f ,  S h i n y a n g a  R e g i o n a l  T r a c i n g  Company L t d .  was 

th<= f i r s t  d e f e n d a n t  and Nyanza B o t t l i n g  Company L t d .  was the 

s e c o n d  d e f e n d a n t .  I n  t h i s  a p p e a l ,  th e  N a t i o n a l  Bark  o f  Commerce 

w i l l  be r e f e r r e d  t o  as  t h e  r e s p o n d e n t ,  S h in y a n g a  Regional T r a d i n g  

Company L t d .  as  th e  a p p e l l a n t  and Nyanza 3 o t t l i n g  Company L t d ,  

w h i c h  i s  n o t  a p a r t y  i n  t h i s  a p p e a l  w i l l  be r e f e r r e d  t o  a s  t h e  

s e c o n d  d e f e n d a n t .  The r e s p o n d e n t ' s  c l a i m  i n  t h e  H igh  C « u r t  

was  f o r  a d e c l a r a t i o n  t h a t  th e  s a l e  o f  t h e  godown on P l o t  

No.  308 B l e c k  ' B' i n  S h in y a n g a  t o w n s h i p ,  e x e c u t e d  b e t w e e n  t h e  

a p p e l l a n t  and th e  s e c o n d  d e f e n d a n t  and i t s  s u b s e q u e n t  t r a n s f e r
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was i l l e g a l .  The r e s p o n d e n t  a l l e g e d  i n  i t s  p l a i n t  t h a t  the 

s a i d  godown was among the  p r o p e r t i e s  l i s t e d  i n  the d e b e n t u r e  

w h i c h  was i s s u e d  by  the  a p p e l l a n t  t o  s e c u r e  an o v e r d r a f t  f a c i l i t y  

a m o u n t i n g  t o  Sh= 5 0 , 0 0 0 , 0 0 0 / =  w h i c h  i t  made a v a i l a b l e  t o  the 

a p p e l l a n t .  But a c c o r d i n g  t o  the  r e s p o n d e n t ,  when th e  a p p e l l a n t  

f a i l e d  t o  r e p a y  the  loan, w i t h i n  t h e  s t i p u l a t e d  t i m e ,  i t  d e c i d e d  

t o  s e l l  the  p r o p e r t i e s  l i s t e d  i n  the  d e b e n t u r e  a f t e r  g i v i n g  due 

n o t i c e .  Among t h e s e  Droperties was t h e  s a i d  q o d o w n .  The s a l e  

o f  the  p r o p e r t i e s  i n c l u d i n g  the  godown was c o n d u c t e d  by  p u b l i c  

a u c t i o n .  F o l l o w i r g  t h i s  a u c t i o n ,  t h e  r e s p o n d e n t  a v e r r e d ,  th e  

a p p e l l a n t  f i l e d  a s u i t  i n  th e  High C o u r t ,  C i v i l  C ase  No.  18 o f  

1994 s e e k i n g  among o t h e r  r e l i e f s ,  a d e c l a r a t i o n  t h a t  the  s a l e  

o f  th e  godown i s  n u l l  and v o i d .  H owever ,  a c c o r d i n g  t o  t h e  

r e s p o n d e n t ,  b e f o r e  t h i s  c a s e ,  n a m ely  C i v i l  Case  No.  18 o f  1994 

was d e t e r m i n e d ,  the  a p p e l l a n t  s o l d  and t r a n s f e r r e d  t h e  godown. 

t o  t h e  s e c o n d  d e f e n d a n t ,  and a c c o r d i n g  t o  t h e  r ^ s D o M e n t ,  t h i s  

s a l e  anH t r a n s f e r  o f  t h e  godown by  t h e  a D p e l l a n t  t o  t h e  s e c o n d  

d e f e n d a n t  was i l l e g a l  b e c a u s e :

( a )  By t h a t  t ime i t  had a l r e a d y  s o l d  

th e  s a i d  godown a t  a p u b l i c  a u c t i o n  

and t h e  money s o  r e a l i s e d  was 

d e p o s i t e d  i n  t h e  a p p e l l a n t ' s  

a c c o u n t .

(b )  The sa i d  s a l e  ard t r a n s f e r  b e t w e e n  

the  a p p e l l a r t  anH th= s e c o n d  

d e f e n d a n t  was made w i t h o u t  n o t i c e  

t o  i t  i n  b r e a c h  o f  the  m a n d a t o r y  

p r o v i s i o n s  i n  t h e  d e b e n t u r e .

( c )  The s a i d  s a l e  and t r a n s f e r  was 

e f f e c t e d  b e f o r e  f i n a l i s a t i o n  o f  

C i v i l  Case  No. 1 8 / 9 4 .
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(d )  The s a i d  s a l e  and t r a n s f e r  was 

e f f e c t e d  i n  c o m p l e t e  d i s r e g a r d  

o f  t h e  c a v e a t  f i l e d  by th e  b u y e r  

o f  th e  p r o p e r t y  a t  t h e  p u b l i c  

a u c t i o n  w h ic h  i t  o r g a n i s e d .

I n  i t s  w r i t t e n  s t a t e m e n t  o f  d e f e n c e ,  t h e  a p p e l l a n t  d e n i e d  

t h a t  i t s  s a l e  o f  t h e  godown t o  t h e  s e c o n d  d e f e n d a n t  was u n l a w f u l  

o r  i l l e g a l  and t h a t  i t  d i d  n o t  f a i l  t o  r e p a y  t h e  l o a n  a s  a l l e g e d  

and t h a t  i n  afty Case  no due and p r o p e r  n o t i c e  was g i v e n  by  the  

r e s p o n d e n t  b e f o r e  the  s a l e  « f  the  godow n .  The a p p e l l a n t  f u r t h e r  

a v e r r e d  t h a t  on 1 7 / 9 / 9 4  i t  r e p a i d  t h e  r n t i r e  l o a n  t o  the 

r e s p o n d e n t  by  d e p o s i t i n g  the sum o f  Sh. 6 3 , 5 4 2 , 0 2 5 / 2 5  i n  i t s  

a c c o u n t  w i t h  t h e  r e s p o n d e n t  as f u l l  s e t t l e m e n t  o f  the o u t s t a n d i n g  

l o a n  b e f o r e  the e x p i r y  o f  th e  a g r e e d  p e r i o d  on 3 0 / 9 / 9 4  and t h a t  

t h e  s e c o n d  d e f e n d a n t ' s  c r e d i t  n o t e  f o r  Sh. 6 3 , 5 4 2 , 0 2 5 / 2 5  i s  

e v i d e n c e  o f  t h i s  t r a n s a c t i o n .  T h a t  f o l l o w i n g  t h e  d e p o s i t  o f  

t h i s  amount i n  i t s  a c c o u n t  w i t h  the  r e s p o n d e n t ,  i t  i n f o r m e d  t h e  

r e s p o n d e n t  on 2 2 / 9 / 9 4  t o  t r e j t  t h i s  c r e d i t  a s  s e t t l - e m e n t  o f  t h e  

l o a n  p r o v i d e d  t o  them by  t h e  r e s p o n d e n t .

On i t s  p a r t ,  t h e  s e c o n d  d e f e n d a n t  d e n i e d  t h a t  th<= s a l e  

o f  t h e  aodown b y  t h e  a p p e l l a n t  was i l l e g a l  b e c a u s e  i t  was a 

b on a  fid*-- p u r c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e  and t h a t  t h e r e f o r e  

i t  a c q u i r e d  a g o o d  t i t l e .

»it t h e  •commercement o f  t h e  t r i a l ,  thre<= i s s u e s  w e r e  

f r a m e d  a s  f o l l o w s :

1 .  W h e th er  t h e  saL*^ and t r a n s f e r  o f  

t h e  s u i t  p r e m i s e s  by  th<= f i r s t  

d e f p n ^ a n t  t o  t h e  s e c o n d  d e f e n d a n t  

was i l l e g a l .
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2 .  I f  t h e  s a l e  was i l l e g a l ,  w h e t h e r  

t h e  s e c o n d  d e f e n d a r t  was a bo n a  

f i d e  p u r c h a s e r  f o r  v a l u e .

3 .  W h e th e r  i n  t h e  c i r c u m s t a n c e s ,  the  

p l a i n t i f f  was e n t i t l e d  t o  s e l l  

th e  s u i t  p r e m i s e s  and w h e t h e r  he 

had t i t l e  t o  p a s s  t *  t h e  p u r c h a s e r .

The r e s p o n d e n t  c a l l e d  o n l y  one w i t n e s s  i n  s u p p o r t  o f  i t s  

c a s e ,  i t s  l e g a l  o f f i c e r  Mr. Makenena Nqero. He t o l d  th e  t r i a l  

C o u r t  t h a t  t h e y  w ere  r e q u e s t i n g  the  C o u r t  t o  n u l l i f y  t h e  s a l e  

o f  t h e  godown by  t h e  f i r s t  d e f e n d a n t  t o  t h e  s e c o n d  d e f e r d a n t  

b e c a u s e  t h i s  s a l e  was e f f e c t e d  when the same godown had a l r e a d y  

b e e n  s o l d  b y  t h e  p l a i n t i f f  i n  e x e r c i s e  o f  i t s  p o w e r s  a s  

d e b e n t u r e  h o l d e r  u n d e r  c l a u s e  3 o f  t h e  d e b e n t u r e .  T h i s  c l a u s e ,  

he s a i d ,  empowered  t h e  d e b e n t u r e  h o l d e r  t o  s e l l  t h e  c h a r g e d  

p r o p e r t y  i n  t h e  e v e n t  o f  a d e f a u l t  i n  r e p a y i n g  t h e  l o a n  so  

s e c u r e d .  Kr.  Ngero t o l d  t h e  t r i a l  C o u r t  t h a t  th e  s a l e  o f  t h e  

godown b y  t h e  f i r s t  d e f e r d a r t  t o  th e  s e c o n d  d e f e n d a n t  was 

s u b s e q u e n t  t o  t h e  s a l e  b y  t h e  p l a i n t i f f  a t  a p u b l i c  a u c t i o n  

on  2 2 / 8 / 9 4 .  Mr. N g e r o  m e n t i o n e d  two o t h e r  m a t t e r s  w h i c h  i n  h i s  

v i e w  t a i n t e d  the  l e g a l i t y  o f  the s a l e  t r a n s a c t i o n  b e t w e e n  the  

tw o  d e f e n d a n t s .  T h e se  w ere  f i r s t ,  t h a t  a c c o r d i n g  t «  the  t e r m s  

o f  t h e  d e b e n t u r e ,  t h e  b o r r o w e r  c o u l d  n o t  s e l l  o r  t r a n s f e r  t h e  

p r o p e r t y  s o  c h a r g ° d  w i t h o u t  th e  c o n s e r t  o f  t h e  d e b e n t u r e  h *» l^ e r .  

S e c o n d l y ,  t h a t  a f t e r  t h e  godown was s o l d  b y  t h e  p l a i n t i f f  t h r o u g h  

a p u b l i c  a u c t i o n ,  t h e  f i r s t  d e f e n d a n t  f i l e d  a c i v i l  s u i t  i n  

C o u r t  p r a y i n g  f o r  a d e c l a r a t i o n  t h a t  th e  s a l e  b y  t h e  p l a i n t i f f  

was i l l e g a l ,  b u t  b e f o r e  th e  C o u r t  d e t e r m i n e d  t h e  c a s e ,  t h e  

f i r s t  d e f e n d a n t  went  ahead  and s « l d  t h e  p r o p e r t y  t o  the  s e c o n d  

d e f e n d a n t .  I t  was f o r  t h i s  r e a s o n ,  he s a i d ,  t h a t  th e  s e c o n d  

d e f e n d a n t  c a n n o t  c l a i m  t o  be a bona f i d e  p u r c h a s e r  f o r  v a l u e
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b e c a u s e  he had n o t i c e  o f  t h e  s a l e  o f  th e  qodown b y  t h e  p l a i n t i f f .

Or i t s  p a r t ,  the a p p e l l a n t  a l s o  c a l l e d  one  w i t n e s s ,  i t s  

e r s t w h i l e  G e n e r a l  M a n ager ,  Hamisi  Shi  11a K i t o n k a -  He t o l d  

t h e  t r i a l  C o u r t  t h a t  the  a p p e l l a n t  o b t a i n e d  an o v e r d r a f t  

f a c i l i t y  f r o m  th e  r e s p o n d e n t ' s  Manonga b r a n c h  i n  S h in y a n g a  

t o w n s h i p  am ou n t in g  t o  s h .  5 0 , 0 0 0 , 0 0 0 / = .  T h i s  l o a n ,  he s a i d ,  

was s e c u r e d  by  a d e b e n t u r e ,  b u t  he d e n i e d  t h a t  th e  d e b e n t u r e  

had any  r e s t r i c t i o n  on t h e  a p p e l l a n t ' s  r i g h t  t o  d e a l  w i t h  

t h e  p r o p e r t i e s  s o  c h a r g e d ,  s a y i n g  t h a t  t h e  a p p e l l a n t  was f r e e  

t o  s a i l  any  o f  t h e s e  p r o p e r t i e s  p r o v i d e d  a p p r o v a l  was s o u g h t  

and o b t a i n e d  f r o m  i t s  Board o f  D i r e c t o r s .  Mr. K i t o n k a  ad^ed 

t h a t  t h e  l o a n  p l u s  i n t e r e s t  o f  Sh s .  13m was t o  be  c l e a r e d  by  

3 0 / 9 / 9 4 ,  b u t  i n  June t h e  r e s p o n d e n t  r e c a l l e d  t h 63 o v e r d r a f t  

and demanded payment w i t h i n  14 ^ a y s .  The a p p e l l a n t  r e q u e s t e d  

f o r  ' - x t ^ n s i o r  o f  t ime i n  w h i c h  t o  p a y .  When t h i s  r e q u e s t  

was r e j e c t e d ,  he s a i d ,  t h e y  had no a l t e r n a t i v e  b u t  t o  s e l l  

one  o f  t h e  a p p e l l a n t ' s  p r o p e r t i e s  t o  r a i s e  th e  r e q u i r e d  

m on ey .  I t  was d e c i d e d  t o  s e l l  one o f  t h e  q o ^ o w n s  w h i c h  t h e y  

s o l d  t o  t h e  s e c o n d  d e f e n d a n t  f o r  6 0 , 0 0 0 , 0 0 0 / = .  When t h i s  

amount w as  p a i d  on  1 7 / 9 / 9 4 ,  i t  was d e p o s i t e d  int<* t h e i r  a c c o u n t  

w i t h  t h e  r e s p o n d e n t  t o  c l e a r  t h e  o v e r d r a f t  b u t  t h e y  w ere  

i n f o r m e d  t h a t  th e  o v e r d r a f t  had b e e n  c l e a r e d .  They  d i d  n o t  

know how t h e  o v e r d r a f t  had b e e n  c l e a r e d .  In  t h e s e  c i r c u m s t a n c e s ,  

Mr. K i t o n k a  c o n c l u d e d ,  t h e  s a l e  o f  t h e  qodown t o  t h e  s e c o n d  

d e f e n d a n t  b y  the  a p p e l l a n t  was p e r f e c t l y  l e g a l .

A f t e r  h e a r i n g  a l l  t h e  e v i d e n c e  and the  s u b m i s s i o n s ,  t h e  

l e a r n e d  t r i a l  j u d g e  a n s w e r e d  the  f i r s t  i s s u e  i n  t h e  a f f i r m a t i v e ,  

n a m e ly  t h a t  t h e  s a l e  and t r a n s f e r  o f  the s u i t  p r e m i s e s  b y  t h e  

a p p e l l a n t  t o  th e  s e c o n d  d e f e n d a n t  was i l l e g a l ,  b e c a u s e  i t  

was c o n t r a r y  t o  t h e  t e r m s  o f  the d e b e n t u r e  w h i c h  p r o h i b i t e d  t h e

. . . / 6



• a p p e l l a n t  f r o m  a l i e n s t i n q  a n y  i t s  p r o p e r t y  w i t h o u t  th e  -

- c o r f e e n t  •£ the- r e s p o n d e n t  a s  t h e  d e b e n t u r e  h o l d e r  e x c e p t  * f

c o u r s e  i n  t h e  A r d i n a r v  e * u r s e  « f  i t s  b u s i n e s s .

s I \
W ith regajft t*  is s u e  2  ̂ the learn ed  jud^e answered i t

if* t&e l>egatiVe, nam ely, th a t t&e fceJrih* de^enAartt va s  p<«t I
I

b6fi!!r £ i d e  ^ u i ^ h a s e ^  f * r  Yalu& w i t A « u t  ES>ti£e h e e a u s e  t h e  s a l e  

* f  the  b e t w e e n  the  t w o  wait t a i n t e d  w i t h  f r a u 4 .

L a s t l y ,  t h e  l e a ^ e ^  t * i a l  j u d g e  a f s w e r e ^  t h e  t h i r d  
v

i s s u e  i n  t h e  f c £ f i r m a t i v e ,  t h a t  t h e  r e s p o n d e n t  had a g o o d  t i t l e  

t »  pafckv In  t'fce c i r c u ^ t n i c e e ,  th e  l e a r n e d  j u * * e  ente i «ed  

ju d g e m e n t  ^ o r  t h e  p l a i n t i f f  a s  p r a y e d ,  a n d ,  a l s ®  d e c l a r e d  that-  

t h e  s a l e  t r a n s f e r  f e r  the  g t ^ t w r  th e  a p p e l l a n t  t « - t h e

s e c o n d  d e f e n d a n t  was. i l l e g a l ,  n u l l  and r % i 4 .  T^e j u * « e  u l s o  

marfe a • ♦ * s e # j u e n t i a l  o r d e r  t h a t  th e  r o i s t e r  o f  t i t l e ?  be 

r e c t i f i e d  b y  d e l e t i n g  t h e  r e g i s t r a t i o n  o f  t h e  s e r e H  d e f e n d a n t  

a r  w n e r  t h e r e o f  an^ f u r t h e r  that t h e  ■tur»ha*w** at t k o  p u b l i c  

a u c t . i * *  be r - e f i s t e r e d  m u t e r  S e c t i o n  61 (-J.) «*f t h e  L a r d

R e g i s t r a t i o n  » r d 1 i»3 n » p  Cap. 3 1 4 ,

Th is-  r*e** is i «*  a g g r i e v e d  S h in y ar« t «  R e g i o n a l  T r « d i n §  

fo m p a n y  L i m i t e d  w h i c h  t h e *  f i l e d  t h i s  a p p e a l ,  t h e  memorandum 

t h e r e o f  * o r r s i * t i n §  mf  s i x  wa^u**® « f  a p p e a l .

B e f # * e  d e a l i n g  w i t h  t h e  a p p e a l  on m e r i t s ,  t h e r e  i «  * 

p * i r t  w h i c h  we f e e l  i s  mf  s u c h  i m p o r t a n c e ,  th**u*jh n o t  p a r t .  # f  

t h i s  a p p e a l  * * a t  i t  sh»ul<» he d e a l t  w i t h  t o  a v o i d  i t  m i s l e a d i n g  

t h e  l # w e r  c o u r t s  i f  n « t  t h e  Hi^h C * u r t  i t s e l f .

A t  th e  f^ m m e w e r a e r t  o f  t h e  t r i a l ,  C o u n s e l  f o r  t h e  

d e f e n d a n t s  r a i s e d  a p r e l i m i n a r y  a b j e c t i o n  w h ic h  i s  s<v 

jM » i n t l e s s  i n  f a « t  and law t h a t  we f e e l  t h e  t r i a l  j u d g e  -

* h « u l d  n * t  h a v e  e x p e n d e d  s »  » u c h  e n e r g y  an^ t im e  t r y i n g  t «
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r e s o l v e  i t .  In  h i s  p r e l i m i n a r y  o b j e c t i o n ,  C o u n s e l  f o r  t h e  

d e f e n d a n t s  u r g e d  t h e  C o u r t  t o  d i s m i s s  the  c a s e  a g a i n s t  t h e  

se c o n d  d e f e n d a n t  b - c a u s e  i n  h i s  v i e w  i t  was w r o n g l y  j o i n e d .

C o u n s e l  t o l d  t h e  t r i a l  C o u r t  t h a t  th e  s e c o n d  d e f e n d a n t  was 

w r o n g l y  j o i n e d  b e c a u s e  t h e  s u i t  i n  q u e s t i o n  i s  f o u n d e d  on 

two u n r e l a t e d  c o n t r a c t s *  One c o n t r a c t  was w hat h<= c a l l e d  

a d e b e n t u r e  c o n t r a c t  u n d e r  w h i c h  t h e  r e s p o n d e n t  a d v a n c ed  

Sh.  50m t o  t h e  a p p e l l a n t  and t h a t  s i r c e  the  se co n d  d e f e n d a n t  

was n o t  a p a r t y  t o  t h i s  c o n t r a c t ,  i t  c o u l d  n o t  be  sued on i t .

The s e c o n d  c o n t r a c t ,  he s u b m i t t e d *  i n v o l v e d  t h e  s a l e  o f  the  

godown b y  t h °  a p p e l l a n t  t o  t h e  s e c o n d  d e f e n d a n t  t o  w h i c h  t h e  

r e s p o n d e n t  was n o t  a p a r t y ,  h e n c e  i t  c o u l d  n o t  sue  on  i t .

We rem ark ed  t h a t  t h i s  o b j e c t i o n  was p o i n t l e s s  b o t h  i n  f a c t  and 

i n  la w ,  b e c a u s e  i t  i s  c l ^ a r  t o  anyone  r e a d i n g  the  p l a i n t  t h a t  

t h e  r e s p o n d e n t  was n o t  s u i n g  on any c o n t r a c t  e v e n  i f  t h e r e  

was s u c h  a t h i n q  a s  a d e b e n t u r e  c o n t r a c t  o r  a g r e e m e n t  i n  l a w .

The r e s p o n d e n t  was s i m p l y  c h a l l e n g i n g  t h e  l e g a l i t y  th e  s a l e  

and t r a n s f e r  ' i f  p r o p e r t y  o v e r  w h i c h  i t  b e l i e v e d  i t  had a l e g a l  

c h a r g e .  T h i s  i s  the f a c t u a l  p o s i t i o n .  On th e  l ^ g a l  f r o n t ,  t h e r e  

i s  no s u c h  t h i n g  as  a d e b e n t u r e  c o n t r a c t  o r  a g r e e m e n t  i n  law 

f o r  t h e  s i m p l e  r e a s o n  t h a t  s u c h  c o n t r a c t  i s  i m p o s s i b l e  t o  mak^.

A c o n t r a c t ,  l i k e  t a n g o  t a k e s  two t o  m a t e r i a l i s e .  But a 

d e b e n t u r e ,  b e i n g  s i m p l y  a d o c u m e n t  i s s u e d  by  a com pan y  as  

e v i d e n c e  o f  i t s  i n d e b t e d n e s s  w h i c h  i s  r o r m a l l y  s e c u r e d  by  a 

c h a r g e  o v e r  i t s  p r o p e r t y ,  c a n  o r l y  be made and i s s u e d  b y  on e  

s i d e ,  n a m e ly  t h e  b o r r o w i n g  c o m p an y .  T h e r e f o r e ,  s i n c e  C o u n s e l  

was making  s u b m i s s i o n s  on p o i n t s  whose  l e g a l  s i g n i f i c a n c e  he 

d i d  n o t  o b v i o u s l y  u n d e r s t a n d ,  th e  j u d g e  s h o u l d  have  d i s m i s s e d  

the  o b j e c t i o n  i n  a f e w  l i n e s ,  m o s t l y  a # k i n g  C o u n s e l  t o  make 

h i m s e l f  more f a m i l i a r  w i t h  c o n c e p t s  i n  com pan y l a w .  U n f o r t u n a t e l y ,



t h e  l e a r n e d  j u d g e  w ? n t  s o  f a r  as  t o  commend C o u n s e l  f o r  what 

he c a l l e d  h i s  " l u c i d  s u b m i s s i o n s " ,  ard t h r o u g h o u t  the p r o c e e d i n g s  

and i r  h i s  j u d g e m e n t ,  t h e  l e a r n e d  ju d g e  t a l k s  o f  " d e b e n t u r e  

a g r e e m e n t " .  I f  l e f t  u n c o r r e c t ’ d i t  c a n  c r e a t e  a w ro n g  i m p r e s s i o n  

i n  t h e  l o w e r  c o u r t s  t h a t  t h e r e  a r e  su c h  t h i n g s  a s  d e b e n t u r e  

c o n t r a c t s  and a g r e e m e n t s  i n  com pany la w .  A l t h o u g h  t h e  w o r d s  

o f  C h i t t y ,  J .  i n  Lo n g  v s .  A b e r c o r r i s  S t a t e  & S l a b  C o . ( 1 8 8 7 )

37 Ch. 0 260 a t  o a g e  264 t o  t h e  e f f e c t  t h a t :

" I  c a r r o t  f i n d  any p r e c i s e  l e g a l

d e f i n i t i o n  o f  t h e  term " d e b e n t u r e " ,

i t  i s  r o t  e i t h e r  i n  law o r  com m erce  

a s t r i c t l y  t e c h n i c a l  term  o r  w h at  

i s  c a l l e d  a term o f  a r t "

sound  s e v - e r e l y  p e s s i m i s t i c  on  the  meaning  and n a t u r e  o f  d e b e n t u r e s ,

i t  d o e s  r o t  mean t h a t  th e  t e r r  i s  i n c a p a b l e  o f  h a v i n g  a p r e c i s e

m e a n i r g  o r  t h a t  i t s  m ean in g  i s  s o  e l a s t i c  as  a l s o  t o  be  a

s p e c i e s  o f  c o n t r a c t .  O f  courser th e  r i g h t s  o f  the d e b e n t u r e

h o l d e r  a r e  c o n t r a c t u a l  L i y i i t c  o^aii-a l. -u t-*

b u t  t h c s o '  r u r t i ' a c t u a l  r i g h t s  r e l a t e  t o  the a g r e e m e n t  fcp l e n d  

by  t h e  l e n d e r  and t o  b o r r o w  by  t h e  c r e d i t o r .  Deber .tur&s th en  

a r e  s p e c i e s  *f  d o c u m e n t s  i s s u e d  b y  c o m p a n i e s  e v i d e n c i n g  

th<?ir  i m ' e b U v h w a s  w h i c h  i i K ' e b t e d r e s j s / ,  i s  n o r m a l l y  b u t

n o t  n e c e s s a r i l y  s e c u r e d  by  a c h a r g e  o v e r  t h e  c o m p a n y ’ s o r o p e r t y .  

l>»be'i)t«r*»s w h i c h  d o  n o t  p r o v i d e  a c h a r g e  a r e  c a l l e d  n a k e d  

^ b e - r t u r e s .  I n  sum th e n  d e b e n t u r e s  a r e  a c l a s s  o f  s e c u r i t i e s  

i s s u e d  b y  c o m p a n i e s .

H av in g  p u t  the l e g a l  and f a c t u a l  p o s i t i o n  on th e  c o r r e c t  

f o o t i n g ,  we a r e  now i n  a p o s i t i o n  t o  d e a l  w i t h  the  a p p e a l  b e f s r e  

u s .

. . . / S
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As we have  a l r e a d y  i n d i c a t e d ,  the  a p p e l l a n t  f i l e d  a s i x  

p o i n t  memorandum o f  a p p e a l ,  b u t  i n  o u r  v i e w  the  c o n t r o l l i n g  

around  i s  g ro u nd  No. 3 ,  i n  w h i c h  th e  a p p e l l a n t  c o m p l a i n e d  t h a t  

the  l e a r n e d - ■ judge; e r r e d  on p o i n t  o f  law ard f a c t  i n  h o l d i n g  

t h a t  the  d e b e n t u r e  a g r e e m e n t  ( s i c )  Ex.  P I  i s  a v a l i d  d e b e n t u r e  

f o r  t h e  1 9 9 3 / 1 9 9 4  l o a n .  We say  t h i s  i s  t h e  c o n t r o l l i n g  g ro u nd  

b e c a u s e  t h e  way t h i s  g r o u n d  i s  d e t e r m i n e d  w i l l  a f f e c t  th e  o u tc o m e  

o f  t h e  e n t i r e  a p p e a l *  On t h i s  p o i n t ,  d e p e n d s  t h e  d e t e r m i n a t i o n  

o f  the  q u e s t i o n  i n  grou nd  o n e j  t h a t  i s  w h e t h e r  t h e  s a l e  and 

t r d n s f e r  o f  t h e  qodown by  the  a p p e l l a n t  t o  t h e  s e c o n d  d e f e n d a n t  

was l e g a l .  I t  w i l l  a l s o  d e t e r m i n e  the  q u e s t i o n  i n  g rou nd  5 ,  

t h a t  i s  w h e t h e r  the  r e s p o n d e n t  was e n t i t l e d  t o  s e l l  the  godown 

and p a s s  t h e  t i t l e  t o  t h e  p u r c h a s e r .

The l e a r n e d  t r i a l  j u d g e  made the d e c i s i o n  on th<=> v a l i d i t y  

o f  t h e  d e b e n t u r e  w h i l e  d e a l i n g  w i t h  i s s u e  No.  3 w h i c h  was 

w h e t h e r  i n  th e  c i r c u m s t a n c e s ,  the p l a i n t i f f  was e n t i t l e d  t o  

s e l l  and p a s s  t i t l e  t o  t h e  p u r c h a s e r .  As a l r e a d y  i n d i c a t e d ,  

th e  l e a r n e d  j u d g e  a n sw ered  t h i s  i s s u e  i n  the a f f i r m a t i v e  

h o l d i n g  t h a t  t h e  p l a i n t i f f  had a g o o d  t i t l e  t o  p a s s ,  b u t  we 

f e e l  t h a t  the f i r s t  p a r t  o f  th e  i s s u e  w h i c h  i s  w h e t h e r  th e  

p l a i n t i f f  was e n t i t l e d  t o  s e l l  th e  p r e m i s e s  u n d e r  th e  t e r m s  

o f  the d e b e n t u r e  was n o t  c l e a r l y  d e a l t  w i t h .  T h i s  q u e s t i o n  

was a s u b j e c t  o f  d e t a i l e d  a n a l y s i s  by  C o u n s e l  f o r  t h e  a p p e l l a n t  

i n  h i s  f i n a l  w r i t t e n  s u b m i s s i o n s .  In h i s  d e t a i l e d  s u b m i s s i o n s ,  

l e a r n e d  C o u n s e l  s t a t e d  t h a t  th e  p l a i n t i f f  ( p r e s e n t  r e s p o n d e r t )  

was n o t  e n t i t l e d  t o  s e l l  t h e  godown t o  r e c o v e r  i t s  l o a n ,  b e c a u s e  

f i r s t l y  th*-- r e s p o n d e n t  d i d  n o t  have  such  pow=r  u n d e r  t h e  

d e b e n t u r e  u n d e r  w h ic h  i t  p u r p o r t e d l y  a c t e d .  In  la w ,  C o u n s e l  

s t a t e d ,  the  r e m e d i e s  a v a i l a b l e  t o  t h e  d e b e n t u r e  h o l d e r  i n  c a s e  

o f  d e f a u l t  i n  t h e  paym ent  o f  the p r i n c i p a l  amount nr  i n t e r e s t ,

. . „ / l 0
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a r e  t o  sue f o r  the  r e c o v e r y  o f  t h e  o u t s t a n d i n g  amount ;  t o  f i l e  

a p e t i t i o n  i n  C o u r t  f o r  t h e  w i n d i n g  up o f  the  c o m p a n y ;  t o  

e x e r c i s e  any  o f  t h e  p o w e r s  c o n f e r r e d  by  the  d e b e n t u r e  i » e .  

a p p o i n t i n g  a r e c e i v e r  o r  i f  t h e  d e b e n t u r e  d o e s  n o t  c o n t a i n  

su c h  p o w e r s ,  t h "  d e b e n t u r e  h o l d e r  -nay a p p l y  t o  C o u r t  f o r  the  

a p p o i n t m e n t  o f  a r e c e i v e r  a n d / o r  m an ag e r ,  or  an o r d e r  f o r  

s a l e  o r  f o r e c l o s u r e ;  L e a r n ed  C o u n s e l  s t a t e d  f u r t h e r  t h a t  as  

t h e  d e b e n t u r e  r e l i e d  u pon  by  th e  p l a i n t i f f  d i d  n o t  c o n f e r  on 

i t  any p o w e r  o f  s a l e ,  i t  was in c u m b e n t  upon  i t  t o  a p p l y  t o  

th::- C o u r t  f o r  an o r d e r  o f  s a l e .  H e n ce ,  he c o n c l u d e d ,  as  i t  

had n e i t h e r  t h e  p o w e r  o f  s a l e  u n d e r  th e  d e b e n t u r e  n o r  a C o u r t  

o r d e r  t o  s e l l  t h e  qoHown b y  p u b l i c  a u c t i o n ,  t h e  s a l e  e f f e c t e d  

b y  th e  r e s p o n d e n t  was i l l e g a l ,  t h e r e f o r e  n u l l  and v o i d  and n* 

t i t l e  was t h e r e b y  p a s s e d .

The seeonH r e a s o n  g i v e n  b y  l e a r n e d  C o u n s e l  i n  h i s  

s u b m i s s i o n  was t h a t  when t h e  r e s p o n d e n t  p r o c e e d ^  t o  a u c t i o n  

t h e  godewn on 2 0 / 8 / 9 4 ,  i t  had a l r e a d y  b e e n  s o l d  on 1 0 / 8 / 9 4  

h e n c e  t h e r e  was no s u b j e c t  m a t t e r  to  s e l l  on 2 0 / 1 0 / 9 4 .  In  

t h e s e  c i r c u m s t a n c e s ,  he s t a t e d ,  b o t h  tĥ > a u c t i o n e e r  and 

p u r c h a s e r  a c t e d  u n d e r  a m i s t a k e  o f  f a c t  a s  t o  t h e  e x i s t e n c e  

o f  t h e  s u b j e c t  m a t t e r  s o  t h a t  u n d e r  S e c t i o n  30 ( 1 )  o f  the  

Law o f  C o n t r a c t  O r d i n a n c e  Cap .  4 3 3 ,  t h e  r e s u l t i n g  c o n t r a c t  

o f  s a l e  was v*>id.

The l e a r n e d  t r i a l  j u d g e  d e a l t  w i t h  th e  q u e s t i o n  on. the 

a s s u m p t i o n  t h a t  the  r e s p o n d e n t ' s  l o a n  t o  t h e  a p p e l l a n t  was s t i l l  

s e c u r e d  b y  t h e  d e b e n t u r e  and t h a t  i n  s e l l i n g  t h e  g o do w n  t o  

r e c o v e r  t h e  l o a n ,  the r e s p o n d e n t  was p r o p e r l y  e x e r c i s i n a  i t s  

p r o f e s s e d  p o w e r  o f  s a l e .  A f t e r  d i s c u s s i n g  what h a p p e n s  

a t  a s a l e  by  p u b l i c  a u c t i o n ,  and as  t o  when the  c o n t r a c t  i s  

c o n c l u d e d ,  p o i n t i n g  » u t  t h a t  su ch  a t r a n s a c t i o n  is  s u b j e c t

. . . / l l
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t o  t h e  d o c t r i n e  o f  c a v e a t  e m p t o r ,  the j u d g e  c o n c l u d e d  as  

f o l l o w s :

" T h i s  e x p l a i n s  why S e c t i o n  51  ( l )  o f  the

Land R e g i s t r a t i o n  O r d i n a n c e  d o e s  n o t

r e q u i r e ,  i n  c a s e s  where  p r o p e r t y  i s  s o l d

by  a l e n d e r  i n  the  e x e r c i s e  o f  h i s

p r o f e s s e d  p o w e r  o f  s a l e ,  t h e  r e g i s t r a r  o r

p u r c h a s e r  t o  e n q u i r e  w h e t h e r  any d e f a u l t

h a s  o c c u r e d .  The pow er  o f  s a l e  n e e d  n o t

be a b s o l u t e ,  i t  i s  e n o u g h  t h a t  a

r e a s o n a b l e  man, p r u d e n t l y  i n v e s t i n g  h i s

money i n  l a n d  w i l l  have  r e a s o n a b l e  g r o u n d s

upon  w h i c h  t o  b e l i e v e  t h a t  t h e  l e n d e r  has

p o w e r  t o  s e l l  the  p r o p e r t y .  I n  my v i e w

s u c h  p o w e r  i s  presumed  t «  e x i s t  w here  the

s a l e  i s  by  p u b l i c  a u c t i o n .  The p ow er  t o

s e l l  o r  t »  b e  s p e c i f i c ,  t h e  l e n d e r ' s

p r o f e s s e d  p o w e r  t f  s a l e  a t  t h e  p u b l i c

a u c t i o n  i n  q u e s t i o n  i s  p r o t e c t e d  by  t h e

o p e r a t i o n  o f  t h e  d o c t r i n e  « f  e s t o p p e l .

There  a r e  s e v e r a l  t y p e s  o f  e s t o p p e l ,  b u t

e s t o p p e l  b y  r e p u t a t i o n  i s  m*re r e l e v a n t

h e r e .  By t h i s  d o c t r i n e ,  where  the  owner

o f  p r o p e r t y  by  w o r d s  o r  c o n d u c t  r e p r e s e n t s

o r  p e r m i t s  o r  p e r m i t s  i t  t o  be r e p r e s e n t e d

t h a t  a n o t h e r  p e r s o n  i s  the owner  o f  g o o d s

o r  o t h e r  p r o p e r t i e s ,  any s a l e  o f  su ch

p r o p e r t y  by  t h a t  p e r s o n  i s  v a l i d  a g a i n s t

th e  t r u e  ow ner  as i f  t h e  s e l l e r  was

a c t u a l l y  the  ow n er  t h e r e o f  as  r e g a r d s

anyone  b u y i n g  such p r o p e r t y  on r e l i a n c e

o r  t h e  r e p u t a t i o n .  I t  has  also b e e n  s a i d

t h a t  e s t o p p e l  w ou ld  a r i s e  i f  th e  t r u e

ow ner  r e p r e s e n t s  o r  p e r m i t s  i t  t o  be

r e p r e s e n t e d  t h a t  he had no i n t e r e s t  i n  the

g o o d s .  In  t h i s  c a s e  t h a t  i s  how DW.1

b e h a v e d .  He made no a t t f jm p t  t o  s t o p  t h e

s a l e  u n t i l  6 d a y s  l a t e r  when he f i l e d  a

s u i t  i n  C » u r t .  Hence t h e  f i r s t  d e f e n d a n t
5t
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i s  e s t o p p e d  f ro m  a s s e r t i n g  t h a t  th e  

p l a i n t i f f  c o u l d  n o t  p a s s  a g o o d  t i t l e  

t o  t h e  p u r c h a s e r " .

In  s u p p o r t  o f  t h e s e  v i e w s  the l e a r n e d  judge q u o t e d  the  r e m a r k s  

o f  D e v l i n ,  J .  i n  the E n g l i s h  c a s e  o f  D i s t r i b u t o r  L t d .  v s . 

G o l d r i n q  1957 2 QB 600 a t  pag e  6 0 8 :

"The c l a s s  i f  q u e s t i o n s  w h ic h  r e l a t e  t o  

how f a r  a p e r s o n  who i s  n o t  t h e  r e a l  

ow ner  o f  g o o d s ,  b u t  who a p p e a r s  t o  the  

w o r l d j  o r  r a t h e r  t o  t h o s e  who d e a l  w i t h  

him a s  o w n e r ;  and who d e a l  w i t h  him on 

t h e  f a i t h  o f  h i s  a p p a r e n t  o w n e r s h i p  

sh o u l d  be  c a l l e d  t o  c o n f e r  upon a t h i r d  

p a r t y  a g r e a t e r  t i t l e  than  he h i m s e l f  

h a s ----------

rind i n  an e a r l i e r  c a s e ,  Commonwealth T r u s t  v s .  A k t o y  / 1 9 2 6 /  A .C .  

7 2 ,  i t  was d e c i d e d  t h a t  " i f  someone p e r m i t s  g o o d s  t o  g o  i n t o  

p o s s e s s i o n  o f  a n o t h e r ,  w i t h  a l l  t h e  i n s i g n i a  and i n d i c i a  o f  

a p p a r e n t  t i t l e ,  i t  w o u ld  b e  i n c o n s i s t e n t  w i t h  l e g a l  p r i n c i p l e  

t o  p e r m i t  t h e  t r a n s a c t i o n  t »  be u p s e,t " .  However  the  

d i f f e r e n c e  w i t h  the  p r e s e n t  c a s e  w h i c h  the  l e a r n e d  j u d g e  

a p p a r e n t l y  m i s s e d  i s  t h a t  i n  t h i s  c a s e  t h e  a p p e l l a n t  d i d  n e t  

p e r m i t  t h e  p r e m i s e s  t o  go  i r t *  the p o s s e s s i o n  o f  t h e  r e s p o n d e n t ,  

t o  t h e  c o n t r a r y ,  he d i d  n o t  o r  r e f u s e d  t o  s u r r e n d e r  t h e  t i t l e  

d e e d s  t h e r e o f ,  and d i d  n o t  r e g i s t e r  the  d e b e n t u r e  a s  r e q u i r e d  

b y  l a w .

But as we h ave  a l r e a d y  s t a t e d ,  t h e s e  f i n d i n g s  o f  t:he 

l e a r n e d  t r i a l  j u d g e  w e re  p r e d i c a t e d  *n t h e  p r e m i s e  t h a t  t h e  

s e c u r i t y  p r o v i d e d  by  the  d e b e n t u r e  was a v a i l a b l e  t o  the  

r e s p o n d e n t  a t  t h e  t i m e  i t  d e c i d e d  t o  s e l l  th e  god  own tr> 

r e a l i s e  the amourt  o f  t h e  l o a n .  I n d e e d ,  e v ar  the two r e a s o n s
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g i v e n  by  C o u n s e l  f o r  th e  a p p e l l a n t  i n  h i s  w r i t t e n  s u b m i s s i o n s  

on  i s s u e  No.  3 ,  w ere  b a s e d  on the  same a s s u m p t i o n  and t h r o u g h o u t  

t h e  p r o c e e d i n a s  i n  t h e  High C o u r t ,  the  c a s e  p r o c e e d e d  on t h a t  

b a s i s .  B oth  s i - ’ e s  i n  t h e  c a s e  saw t h e  wisdom o f  e n g a g i n g  t h e  

s e r v i c e s  o f  more e x p e r i e n c e d  C o u n s e l  t o  a r g u e  t h e i r  r e s p e c t i v e  

c a s e s  i n  t h i s  C o u r t .  I n  r e c o g n i z i n g  th e  t a l e n t s  o f  C o u n s e l  on 

b o t h  s i d e s ,  we want  t o  say  t h a t  t h e  p a r t i e s  c o u l d  n o t  have  made 

b e t t e r  c h o i c e s .  Both  Mr. Rweyemamu who m a r s h a l l e d  t h e  a p p e l l a n t s '  

c a s e ,  and P r o f e s s o r  Fimbo who r e s i s t e d  t h e  a p p e a l  on b e h a l f  o f  

t h e  r e s p o n d e n t ,  l e f t  no s t o n e s  u n t u r n e d  i n  t h e i r  r e s p e c t i v e  

f i g h t s  b o t h  a t  f a c t u a l  and l e g a l  l e v e l s .  Cur w i s h  i s  t h a t  

su c h  h i g h  l e v e l  p e r f o r m a n c e  w i l l  be com e s t a n d a r d  t o  th e  g r e a t e r  

m a j o r i t y  o f  the  members o f  th e  T a n z a n i a  Bar .

In  a r g u i n g  th e  a p p e a l ,  Mr. Rweyemamu l e a r n e d  C o u n s e l  f o r  
d i s c a r d e d

t h e  a D p e l l a n t s ,  ' t h e  p r e m i s e  a d o p t e d  t h r o u g h o u t  t h e

t r i a l  b o t h  b y  the  t r i a l  C o u r t  and C o u n s e l  who a p p e a r e d  i n  t h a t  

C o u r t ,  t h a t  t h e  s e c u r i t y  p r o v i d e d  b y  t h e  d e b e n t u r e  was s t i l l  

a v a i l a b l e  t »  t h e  r e s p o n d e n t  a t  the t i m e  o f  t h e  s a l e  o f  the  

godown by  p u b l i c  a u c t i o n .  Mr. Rweyemamu s u b m i t t e d  t h a t  a s  the  

d e b e n t u r e  was n o t  r e g i s t e r e d ,  t h e  l o a n  e x t e n d e d  by  t h e  

r e s p o n d e n t  t o  t h e  a p p e l l a n t  re m a in ed  u n s e c u r e d .  He added t h a t  

u n d e r  S e c t i o n  79 o f  t h e  C om pa nies  O r d i n a n c e ,  C ap .  2 1 2 ,  an 

u n r e g i s t e r e d  d e b e n t u r e  i s  v o i d  a g a i n s t  t h e  l i q u i d a t o r  and any 

c r e d i t o r  o f  t h e  c o m p a n y .  T h e r e f o r e ,  he s a i d ,  t h e  r i g h t s  o f  

th e  r e s p o n d e n t  as  an u n s e c u r e d  c r e d i t o r ,  w3 s t o  demand r e p a y m e n t  

w i t h i n  42 d a y s  a f t e r  i t s  l o a n  became u n s e c u r e d .  A f t e r  t h i s  

p e r i o d ,  he s a i d ,  t h e  r e s p o n d e n t  c o u l d  n o t  g o  b a c k  t o  th e  

d e b e n t u r e  and p u r p o r t  t o  e x e r c i s e  t h e  p o w e r  o f  s a l e  u n d e r  i t .

The o n l y  c o u r s e  open  t o  th e  r e s p o n d e n t  a s  an u n s e c u r e d  c r e d i t o r ,  

he a d d e d ,  was t o  p r o c e e d  by  way o f  o r d i n a r y  c i v i l  s u i t  t o
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r e c o v e r  i t s  u n s s c u r ? ^  l o a n .  W ith  r e g a r d  t o  t h e  a l l e g a t i o n  t h a t  

t h e  a p p e l l a n t s '  s a l e  o f  the  godown t o  t h e  s e c o n d  d e f e n d a n t  was 

t a i n t e d  w i t h  f r a u d ,  Mr .  Rweyemamu s u b m i t t e d  t h a t  the f r a u d ,  i f  

a n y ,  c o u l d  o n l y  a f f e c t  the s a l e  t o  the s e c o n d  d e f e n d a n t  i f  a t  

t h e  t im e  o f  t h i s  s a l e ,  the  l o a n  a dv an ce d  by t h e  r e s p o n d e n t  was 

s t i l l  s e c u r e d  by  t h e  d e b e n t u r e .  T h i s  i s  b e c a u s e ,  he c o n t e n d e d ,  

t h e r e  can  be no f r a u d  i n  t h e  s a l e  t o  the  s e c o n d  d e f e n d a n t  i f  

t h e  d e b e n t u r e  no l o n g e r  a c t e d  as s e c u r i t y  f o r  the. r e s p o n d e n t ' s  

l o a n .  W ith  th e  d e b e n t u r e  no l o n g e r  i n  f o r c e ,  he s a i d ,  the  

godow n was n o t  e n c u m b e r e d ,  w i t h  t h e  c o n s e q u e n c e  t h a t  t h e  a p p e l l a n t  

was f r e e  t o  d i s p o s e  i t  i n  any marker  i t  W i s h e d .  T h i s  f r e e d o m ,  

he a d d e d ,  e x t e n d e d  t o  t h e  manner i n  w h ic h  the a p p e l l a n t  t r e a t e d  

th e  p r o c e e d s  o f  s u c h  s a l e s .  As a c o r o l l a r y  t o  t h e i r  a rg u m e n t ,

Mr. Rweyemamu s u b m i t t e d  t h a t  as the  r e s p o n d e r t j  the d e b e n t u r e  

h o l d e r ,  no l o n g e r  had anjf r i g h t s  unHer the  d e b e n t u r e ,  i t  

c o u l d  n o t  p u r p o r t  t o  e x e r c i s e  t h e  pow e r  o f  s a l e  u n d e r  t h a t  

d e b e n t u r e  even  i f  t h e  s a i d  d e b e n t u r e  p r o v i d e d  su c h  p o w e r ,  

h e n c e  the r e s p o n d e n t  had no r i g h t  t o  s e l l  the g o d o w n ,  he had 

n o  t i t l e  i n  the goijown w h i c h  he c o u l d  p a s s  t o  any b u y e r .

On h i f  p a r t ,  P £ £ f ;_Fimbo  d e a l t  w i t h  th e  d e b e n t u r e  a t

t h r e e  l e v ^ J s .  T h e se  w ere  t h e  v a l i d i t y  o f  t h e  d e b e n t u r e  a t  

t h e  t im e  t h e  f e s p o r d e n t  d e c i d e d  t o  a u c t i o n  t h rt q odo w n .  The 

p o w e r s  o f  the d e b e n t u r e  h o l d e r  arH t h e  f r a u d u l e n t  a c t s  o f  

t h e  a p p e l l a n t  c o m p a n y .

W i t h  r e g a r d  t o  t h e  s t a t u s  o f  the  d e b e n t u r e  a t  th e  t ime 

t h e  go do w n  was b e i n g  a u c t i o n e d  by t h e  r e s p o n d e n t ,  P r o f e s s o r  

F im bo  s u b m i t t e d  t h a t  i t  was s t i l l  i n  f o r c e .  He c o n c e d e d  

t h a t  t h e  d e b e n t u r e  was n o t  r e g i s t e r e d ,  b u t  added  t h a t  i t  was

-  14 -
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n o t  r e g i s t r a b l e  u n d e r  S e c t i o n  8 ( 2 )  ( d )  o f  the  R e g i s t r a t i o n  

o f  D ocu m en ts  O r d i n a n c e  Cap .  117 b e c a u s e  a d e b e n t u r e  d o e s  n o t  

c r e a t e  a t r u s t ,  and s u b - s e c t i o n  ( 2 )  ( k )  o f  the same O r d i n a n c e  

e x c l u d e s  a l l  d o c u m e n t s  r e l a t i n g  t o  la n d  f r o m  r e g i s t r a t i o n  

u n d e r  t h e  O r d i n a n c e .  The o n l y  la w ,  he s a i d ,  w h i c h  r e q u i r e s  

r e g i s t r a t i o n  o f  d e b e n t u r e s  i s  the C o m pa n ies  O r d i n a n c e  Cap.  212 

u n d e r  S e c t i o n  80 ,  and t h a t  the  c o n s e q u e n c e s  o f  n o n - r e g i s t r a t i o n  

a r e  l i s t e d  i n  S e c t i o n  7 9 .  But,  he a d d e d ,  t h e  o n l y  way i n  

w h i c h  t h i s  d e b e n t u r e  c o u l d  be e x t i n g u i s h e d  o r  b r o u g h t  t o  an 

end  was t h r o u g h  t h e  c o n d i t i o n s  i n  P a r a g r a p h  17 b e i n g  s a t i s f i e d  

and t h a t  t h e r e  i s  no e v i d e n c e  i n d i c a t i n g  t h a t  t h e s e  c o n d i t i o n s  

w e r e  s a t i s f i e d ,  h e n c e  i n  h i s  s u b m i s s i o n ,  the  d e b e n t u r e  was 

s t i l l  s u b s i s t i n g  a t  t h e  t ime the r e s p o n d e n t  d e c i d e d  t o  a u c t i o n  

t h e  godown u n d e r  i t .

R e g a r d i n g  th e  p o w e r s  o f  t h e  d e b e n t u r e  h o l d e r ,  P r o f e s s o r  

F im bo  c o n c e d e d  t h a t  n o  r e c e i v e r  o r  manager  was a p p o i n t e d  and 

t h a t  u n d e r  the  t e r m s  o f  t h e  d e b e n t u r e ,  the  r e s p o n d e n t  c o u l d  

n o t  e x e r c i s e  t h e  p o w e r  o f  s a l e  d i r e c t l y ,  b u t  he u r g e d  t h i s  

C o u r t  t o  a c c e p t  t h e  t r i a l  j u d g e ' s  j u s t i f i c a t i o n  mf  t h e  

r e s p o n d e n t ' s  d i r e c t  e x e r c i s e  o f  t h e  p o w e r  o f  s a l e ,  n a m e ly  

t h a t  i t  was e x e r c i s i n g  i t s  p r o f e s s e d  pow^r  o f  s a l e  a s  l e n d e r  

and t h a t  t h i s  p r o f e s s e d  p o w e r  o f  s a l e  e x e r c i s e d  t h r o u g h  a 

p u b l i c  a u c t i o n ,  i s  p r o t e c t e d  by  o p e r a t i o n  o f  th e  d o c t r i n e  p f  

e s t o p p e l .

L a s t l y ,  r e g a r d i n g  th e  a p p e l l a r t s '  f r a u d u l e n t  a c t s ,  

P r o f e s s o r  F im b «  p a i n t e d  th e  f o l l o w i n g  p i c t u r e  o f  tf te  a p p e l l a n t - ’ s 

c o n d u c t  and a c t i o n s  w h i c h  he s a i d  w~re f r a u d u l e n t  end t h a t  

t h e r e f o r e  the s u b s e q u e n t  s a l e  o f  the  godown by t h e  a p p e l l a n t  

t o  t h e  s e c o n d  d e f e n d a n t  was v o i d .  He s a i d  t h a t  t h ?  a p p e l l a n t  

i s s u e d  a d e b e n t u r e  t o  the  r e s p o n d e n t  on th e  s e c u r i t y  o f  w h i c h
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the  r e s p o n d e n t  l e n t  m oneys  t o  t h e  a p p e l l a n t .  A f t e r  c o m p l e t i o n  

o f  t h i s  a g r e e m e n t  f o r  an o v e r d r a f t  f a c i l i t y  s e c u r e d  by t h e  

d e b e n t u r e ,  the a p p e l l a n t  b e h a v e d  i n  the  f o l l o w i n g  manner .

F i r s t l y ,  i t  f a i l e d  o r  n e g l e c t e d  t o  r e g i s t e r  the d e b e n t u r e  w i t h  

t h e  R e g i s t r a r  o f  C o m p a n i e s .  S e c o n d l y ,  the  a p p e l l a n t  f a i l e d  

t o  hand o v e r  t i t l e  d e e d s  t o  t h e  r e s p o n d e n t  o f  the  p r o p e r t i e s  

c h a r g e d  by  t h e  d e b e n t u r e .  T h i r d l y ,  the  a p p e l l a n t  s u f f e r e d  

d i s t r e s s  b y  t h e  In c o m e  Tax D e p a r t m e n t  and upon t h e  s e l °  o f  i t s  

m o t o r  v e h i c l e  i n  s a t i s f a c t i o n  o f  t h i s  d i s t r e s s ,  the  a p p e l l a n t  

d e p o s i t e d  w i t h  a n o t h e r  b a n k ,  CRDBr the  p r o c e e d s  o f  s u c h  s a l e  

c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  p a r a g r a p h  4 o f  t h e  d e b e n t u r e  

w h i c h  p r o v i d e d  t h a t  d u r i n g  th e  c o n t i n u a n c e  o f  t h a t  s e c u r i t y  

( t h e  d e b e n t u r e ) ,  the  r e s p o n d e n t  w ould  be  a p p o i n t e d  and a c t  a s  

t h e  s e l e  b a n k e r  o f  thf= a p p e l l a n t .  F o u r t h l y ,  t h a t  t h e  a p p e l l a n t  

f a i l e d  t o  p a y  the l o a n  a f t e r  r e c e i v i n g  n o t i c e s  f r o m  th e  r e s p o n d e n t .  

L a s t l y ,  t h a t  e v e n  a f t e r  l e a r n i n g  o f  t h e  s a l e  o f  t h e  godown t h r o u g h  

p u b l i c  a u c t i o n ;  s e n d i n g  i t s  o f f i c i a l s  t o  t h e  a u c t i o n  and 

i n f o r m i n g  i t s  c u s t o m e r  o f  t h i s  s a l e ,  the  a p p e l l a n t  s t i l l  w e n t  

ahead n o t  o n l y  w i t h  t h e  s a l e  o f  t h e  godown t o  the  s e c o n d  

d e f e n d a n t ,  b u t  a c t u a l l y  p r o c e e d e d  t o  e x e c u t e  a d e e d  o f  t r a n s f e r  

i n  i t s  f a v o u r .  I n  a d d i t i o n ,  P r o f .  Fimbo wer t  o n ,  a t  t h e  h e a r i n g  

o f  C i v i l  Ca3e No.  1 8 / 9 4 ,  the  a p p e l l a n t  c o m m i t t e d  a n o t h e r  a c t  

o f  f r a u d ,  i n  t h a t  i t  c o n c e a l e d  f r o m  t h e  Hiqh C o u r t  the  a c t  o f  

t r a n s f e r  o f  t h e  qo^own t o  th e  s e c o n d  d e f e n d a n t .  By c o n c e a l i n g  

v i t a l  i n f o r m a t i o n  f r o m  the C o u r t ,  P r o f e s s o r  F i mbo s u b m i t t e d ,  

t h e  a p p e l l a n t  was d e f r a u d i n g  i t .  Q u o t i n g  a d e c i s i o n  o f  t h i s  

C o u r t  i r  Mtumwa Ras h i d  v s .  Ab d a l l a h  I d d And A r o t h e r  C i v i l  

A p p e a l  No .  22 o f  1 9 9 3 ,  P r o f e s s o r  F im bo  a s s e r t e d  t h a t  a 

t r a n s a c t i o n  l i k e  t h e  one i n  t h e  p r e s e n t  c a s e ,  w h i c h  i s  t a i n t e d  

w i t h  f r a u d ,  i s  v o i d  and s h o u l d  be s ^ t  a s i d e .  On t h i s  p r i n c i p l e ,

16
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l.c u r g e d  t h i s  C o u r t  ' t o  s e t  a s i d e  the? s a l e  and t r a n s f e r  o f  the 

qodown b y  th e  a p p e l l a n t  t o  th e  s e c o n d  d e f e n d a n t .

In  c u r  v i e w ,  t h e s e  s t r o r g l y  o p p o s e d  p o s i t i o n s  can o n l y  

be r e s o l v e d  by t h e  C o u r t  a p p l y i n g  the r e l e v a n t  p r o v i s i o n s  

o f  t h e  l a w .  The d e b e n t u r e  E x b t . P 1 was n r t  r e g i s t e r e d  b o t h  

u n d e r  t h e  R e g i s t r a t i o n  o f  Docu m en ts  O r d i n a n c e  Cap.  117 and 

t h e  C o m p a n ie s  O r d i n a n c e  Cap.  2 1 2 .  The e f f e c t  o f  t h i s  

n o n - r e g i s t r a t i o n  a c c o r d i n g  t o  l^r. Rweyemamu was t o  r e n d e r  

t h e  d e b e n t u r e  u n e f f e c t u a l  l e a v i n g  th e  r e s p o n d e n t ' s  l o a n  t o  

t h e  a p p e l l a n t  u n s e c u r e d .  S e c t i o n  9 o f  the R e g i s t r a t i o n  o f  

D o cu m e n ts  O r d i n a n c e  p r o v i d e s  a s  f o l l o w s :

" 9 .  No doc u m e n t  o f  w h i c h  t h e  

r e g i s t r a t i o n  i s  c o m p u l s o r y  s h a l l

be  e f f e c t u a l  t o  n a s s  any la n d  o r
. . , , ,  . r e n d e rany i n t e r e s t  t h e r e i n  o r  f <

s u c h  l s n d  l i a b l e  as  s e c u r i t y  f o r

t h e  paym ent  o f  money ,  o r  b e  r e c e i v e d

as  e v i d e n c e  o f  any d e a l i n g  a f f e c t i n g

su c h  l a n d  u n l e s s  and u n t i l  i t  h a s

b een  r e g i s t e r e d . "

P r o f . Fi  r> b o ' s  answ er  t o  t h i s  was t h a t  t h i s  p r o v i s i o n  c a n n o t  

i n v a l i d a t e  t h e  d e b e n t u r e  b e c a u s e  i t  wag n o t  r e g i s t r a b l e  u n d e r  

Cap.  117 S e c t i o n  8 ( 2 )  ( d )  t h e r e o f ,  as  i t  d i d  n o t  c r e a t e  a

t r u s t  and t h a t  i t  was a l s o  e x c l u d e d  by t h e  p r o v i s i o n s  o f  

S u b - s e c t i o n  ( 2 )  ( k ) .  We a g r e e ,  and t h a t  f o r  t h a t  r e a s o n ,

th e  d e b e n t u r e ' s  e f f e c t i v e n e s s  c a n n o t  be d e t e r m i n e d  by 

S e c t i o n  9 o f  t h e  R e g i s t r a t i o n  o f  Docum ents  O r d i n a n c e  Cap* 1 1 7 .  

But t h e  d e b e n t u r e  was m o st  c e r t a i n l y  c o m p u l s o r i l y  r e g i s t r a b l e  

u n d e r  the  C o m pa n ie s  O r d i n a n c e .  S e c t i o n  8® t h e r e o f  p r o v i d e s  

a s  f o l l o w s :

. «. . / i n
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" 8 0  ( 1 )  -  I t  s h a l l  be  t h e  d u t y  o f  a 

com pany t o  s e r d  t o  t h e  R e g i s t r a r  f o r  

r e g i s t r a t i o n  t h e  p a r t i c u l a r s  o f  e v e r y  

c h ' - r g e  c r e a t e d  by  th e  company and o f  

t h e  i s s u e s  o f  d e b e n t u r e s  o f  a s e r i e s ,  

r e q u i r i n g  r e g i s t r a t i o n  u n d e r  the  l a s t  

f o r e g o i n g  S e c t i o n  ( S .  79 )  b u t  

r e a i s t r a t i o n  o f  any su c h  c h a r g e  may 

be  e f f e c t e d  on the  a p p l i c a t i o n  o f  any 

p e r s o n  i n t e r e s t e d  t h e r e i n ,  ^ /em phas is  

i s  o u r s /

( 2 )  Where r e g i s t r a t i o n  i s  

e f f e c t e d  on t h e  a p p l i c a t i o n  o f  some 

p e r s o n  o t h e r  than  the  com pany ,  t h a t  

p e r s o n  s h a l l  be  e n t i t l e d  t o  r e c o v e r  

f r o m  the  com pany  t h e  amount o f  any 

f e e s  p r o p e r l y  p a i d  by him t o  t h e  

r e g i s t r a r  o f  the  r e g i s t r a t i o n .

( 3 )  I f  any Company makes 

d e f a u l t  i n  s e n d i n g  t o  t h e  r e g i s t r a r  

f o r  r e g i s t r a t i o n  t h e  p a r t i c u l a r s  o f  

any c h a r g e  c r e a t e d  b y  th e  Company,  

o r  o f  the i s s u e s  o f  d e b e n t u r e s  o f

a s e r i e s  r e q u i r i n g  r e g i s t r a t i o n  a s  

a f o r e s a i d ,  t h e n ,  u n l e s s  t h e  

r e g i s t r a t i o n  h a s  b e e n  e f f e c t e d  on 

t h e  a p p l i c a t i o n  o f  some o t h e r  

p e r s o n ,  the  Company and e v e r y  

d i r e c t o r ,  m a n ag e r ,  s e c r e t a r y  o r  

o t h e r  p e r s o n ,  who i s  k n o w i n g l y  a 

p a r t y  t o  the  d e f a u l t ,  s h a l l  be 

l i a b l e  t o  a f i n e  n o t  e x c e e d i n g  

t w e n t y  t h o u s a n d  s h i l l i n g s  f o r  

e v e r y  d a y  d u r i n g  w h i c h  the  d e f a u l t  

c o n t i n u e  s . "

. / 1 9
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And S e c t i o n  79 p r o v i d e s  a s  f o l l o w s :

79 ( 1 )  -  S u b j e c t  t o  the p r o v i s i o n s  o f  

t h i s  p a r t  o f  t h i s  O r d i n a n c e ,  e v = r y  

c h a r g e  c r e a t e  a f t e r  th e  f i x e d  d a t e  

by  a c o m p a r y  r e g i s t e r e d  i n  t h e  

t e r r i t o r y  and b e i n g  a c h a r g e  t o  w h i c h  

t h i s  s e c t i o n  a p p l i e s  s h a l l ,  so  f a r  as  

any s e c u r i t y  on the  c o m p a n y ' s  p r o p e r t y  

o r  u n d e r t a k i n g  i s  c o n f e r e d  t h e r e b y ,  be 

v o i d  a g a i n s t  the  l i q u i d a t o r  and any 

c r e d i t o r  o f  t h e  com pa n y ,  u n l e s s  t h e  

p r e s c r i b e d  p a r t i c u l a r s  o f  th e  c h a r g e ,  

t o g e t h e r  w i t h  the  i n s t r u m e n t ,  i f  a n y ,  

by  w h i c h  t h e  c h a r q e  i s  c r e a t e d  o r  

e v i d e n c e ,  or  a c o p y  t h e r e o f  v e r i f i e d  

i n  t h e  p r e s c r i b e d  m anner ,  a r e  d e l i v e r e d  

t o  o r  r e c o v e r e d  by  the r e g i s t r a r  f o r  

r e g i s t r a t i o n  i n  a manner r e q u i r e d  b y  

t h i s  o r d i n a n c e  w i t h i n  f o r t y  two d ay S 

a f t e r  t h e  d a t e  o f  i t s  c r e a t i o n ,  b u t  

w i t h o u t  p r e j u d i c e  t o  any c o n t r a c t u a l  

o b l i g a t i o n  f o r  r e p a y m e n t  o f  th e  money 

t h e r e b y  s e c u r e d ,  and when a c h a r o e  

b e c o m e s  v o i d  u n d e r  t h i s  s e c t i o n  t h e  

money s e c u r e d  t h e r e b y  s h a l l  

i m m e d i a t e l y  become p a y a b l e .

( 2 )  T h i s  s e c t i o n  a p p l i e s  t o  

th e  f o l l o w i n g  c h a r g e s .

(a )  A c h a r g e  f o r  t h e  p u r p o s e  

o f  s e c u r i n g  a r y  i s s u e  o f  

d e b e n t u r e  s .

( f )  A f l o a t i n g  c h a r q "  on th e  

u n d e r t a k i n g  o r  p r o p e r t y  

o f  the  com pan y .
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T h i s  s e c t i o n  th en  a p p l i e d  t o  t h e  d e b e n t u r e  E x b t .  P I  

i s s u e d  b y  th e  a p p e l l a n t .  P r o f e s s o r  Fimbo c o n c e d e d  t h a t  th e  

d e b e n t u r e  E x h b t .  P I  was r e q u i r e d  t o  be r e g i s t e r e d  u n d e r  

S e c t i o n  80 o f  t h e  c o m p a n i e s  o r d i n a n c e  and t h a t  t h e  r e l e v a n t  

p e n a l t i e s  f o r  d e f a u l t  a r e  s p e l t  o u t  i n  S e c t i o n  7 9 ,  b u t  he 

s u b m i t t e d  t h a t  d e s p i t e  t h i s  non c o m p l i a n c e  w i t h  S e c t i o n  8 0 ,  

t h e  d e b e n t u r e  was s t i l l  i n  f o r c e  b e c a u s e ,  i n  h i s  s u b m i s s i o n ,  

t h e  o n l y  way i n  w h i c h  t h i s  d e b e n t u r e  c o u l d  be b r o u g h t  t o  an 

end was t h r o u g h  t h e  r e a l i s a t i o n  o f  the c o n d i t i o n s  i n  p a r a g r a p h  

17 o f  th e  d e b e n t u r e  and t h a t  t h e r e  i s  no e v i d e n c e  t h a t  the  

c o n d i t i o n s  i n  t h a t  p a r a g r a p h  had b e e n  s a t i s f i e d .  We a p p r e c i a t e  

t h e  i n g e n u i t y  o f  t h e  a r g u m e n t ,  b u t  w i t h  r e s p e c t  i t  h a s  no 

v a l i d i t y .  A p r i v a t e  a g r e e m e n t  c a n n o t  r e p l a c e  t h e  c l e a r  t e r m s  

o f  t h e  l a w  o f  t h e  l a n d .  Mo one  i s  a l l o w e d  t o  c o n t r a c t  o u t  o f  

t h e  l a w .  S e c t i o n s  80 and 79 o f  t h e  C om pa nies  O r d i n a n c e ,  a r e  

q u i t e  c l ^ a r  as  t o  t h e  r e g i s t r a t i o n  o f  c h a r g e s  and the  

c o n s e q u e n c e s  o f  n o n - r e g i s t r a t i o n ,  t h a t  i f  t h e  c h a r g e  i s  n o t  

r e g i s t e r e d  w i t h i n  f o r t y  two d a y s ,  i t  b e c o m e s  v o i d ,  and t h e  

l o a n  so  s e c u r e d  b e c o m e s  i m m e d i a t e l y  p a y a b l e .  T h e r e f o r ,  

s i n c e  t h i s  d e b e n t u r e  was n o t  r e g i s t e r e d  u n d e r  S e c t i o n  80 

w i t h i n  f o r t y  two d a y s ,  i t  became v o i d  a t  t h e  end o f  t h a t  

p e r i o d .  The r e s p o n d e n t ' s  o v e r d r a f t  f a c i l i t y  became u n s e c u r e d ,  

th e  d e b e n t u r e  as  i t  ware p a s s e d  o u t  o f  e x i s t e n c e .  A l l  t h a t  

t h e  r e s p o n d e n t  was l e f t  w i t h  w e r °  h i s  c o n t r a c t u a l  r i g h t s  t o  

r e c o v e r  t h e  d e b t  u n d p r  o r d i n a r y  c i v i l  l i t i g a t i o n .  When 

t h e r e f o r e  the  r e s p o n d e n t  embarked  upon  t h e  e x e r c i s e  o f  i t s  

p u r p o r t e d  p o w e r  o f  s a l e  u n d e r  the  d e b e n t u r e ,  and s o l d  t h e  

godown t h r o u g h  a p u b l i c  a u c t i o n ,  i t  had no  su ch  r i g h t  o f  

s a l e ,  i t  had n* i n t e r e s t  i n  the godown w h i c h  i t  c o u l d  p a s s  

t o  any b u y e r .  The s a l e  o f  the godow n by  the r e s p o n d e n t  was 

n u l l  and v o i d  and t h e r e f o r e  no i n t e r e s t  p a s s e d  t o  t h e  b u y e r .

20
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But e v e n  i f  t h e  d e b e n t u r e  E x b t . P I  had b e e n  p r o p e r l y  

r e g i s t e r e d  and was v a l i d  a t  t h e  t im e  o f  t h e  s a l e  o f  t h e  godown 

b y  the  r e s p o n d e n t ,  i t  w ou ld  make no  d i f f e r e n c e  on t h e  v a l i d i t y  

o f  t h e  s a l e  b y  t h e  r e s p o n d e n t ,  b e c a u s e ,  u n d e r  t h e  d e b e n t u r e  

t h e  r e s p o n d e n t  had no  d i r e c t  po w e r  o f  s a l e .  A l l  t h a t  t h e  

d e b e n t u r e  p r o v i d e d  was f o r  t h e  a p p o i n t m e n t  o f  a r e c e i v e r  i n
*

th e  e v e n t  o f  a d e f a u l t .  The . r e c e i v e r  would t h e n  a c t  i n  the  

i n t e r e s t s  o f  b o t h  t h e  l e n d e r  and t h e  b o r r o w e r .  The r e s p o n d e n t  

c o u l d  n o t  a c t  as  r e c e i v e r  u n d e r  the  d e b e n t u r e .  As K a t i t i ,  J . , 

r e m a rk ed  i n  a r u l i n g  i n  C i v i l  A p p l i c a t i o n  No.  1 8 / 9 4  r e l a t i n g  

t o  t h e  same s u b j e c t  m a t t e r :

" t h e  d e f e n d a n t  ( p r e s e n t  r e s p o n d e n t )  

r e s e r v e d  i t s e l f  ( s i c )  a b l a n k  c h e q u e ,  

t o  r e c o v e r  i t s  money i . e .  a p p o i n t  

i t s e l f  a p r o s e c u t o r ,  j u d g e ,  p a s s  

j u d g e m e n t / d e c r e e  e x e c u t e  the same,  

i n i t i a t e  th e  p u b l i c  a u c t i o n  and 

p o c k e t  t h e  p r o c e e d s  t h e r e o f . "

In h i s  s u b m i s s i o n ,  P r o f .  F imbo was a w a r °  o f  t h i s  d i f f i c u l t y .  

As i n d i c a t e d  e a r l i e r ,  he c o n c e d e d  t h a t  no r e c e i v e r  was a p p o i n t e d  

i n  t e rm s  o f  t h e  d e b e n t u r e ,  n e v e r t h e l e s s ,  he u r g e d  t h i s  C # u r t  

t o  a g r e e  w i t h  t h e  t r i a l  j u d g e ' s  j u s t i f i c a t i o n  o f  t h e  r e s p o n d e n t ' s  

a c t i o n ,  n a m e l y ,  t h a t  i t  was p r o p e r l y  e x e r c i s i r g  i t s  p r o f e s s e d  

p o w e r  o f  s a l e .  T h i s  may be s o ,  b u t  i f  th e  r e s p o n d e n t  had any 

p o w e r  o f  s a l e ,  p r o f e s s e d  o r  o t h e r w i s e ,  s u c h  p o w e r  c o u l d  o n l y  

be  d e r i v e d  f r o m  the d e b e n t u r e  w h i c h  s p e l t  o u t  t h e  mode o f  

e x e r c i s i n g  i t  namely  t h r o u g h  a r e c e i v e r  d u l y  a p p o i n t e d .  The 

r e s p o n d e n t  had no d i r e c t  p o w e r  o f  s a l e  w h i c h  i t  p u r p o r t e d l y  

e x e r c i s e d  i n  t h i s  c a s e .  I r  th e  c i r c u m s t a n c e s ,  the r e s p o n d e n t  

had no  i n t e r e s t  i r  the  godown w h ic h  i t  c o u l d  p a s s  t o  the  

p u r c h a s e r  a t  a p u b l i c  a u c t i o n .  The s a l e  was t h e r e f o r e  n u l l  

and v o i d .  But a s  we ha ve  a l r ° a d y  f o u n d ,  the debenture had
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a l r e a d y  b e e n  v o i d  a t  t Ke t i m e  o f  t h e  s a l e  o f  t h e

g o d o w r  b y  p u b l i c  a u c t i o n .  We t h e r e f o r e  a g r e e  w i t h  the 

c o m p l a i n t  i r  ground  3 o f  th e  memorandum o f  a p p e a l  t h a t  t h e  

l e a r n e d  t r i a l  j u d g e  e r r e d  i n  law snd f a c t  i n  h o l d i n g  t h a t  

t h e  d e b e n t u r e  was v a l i d  f o r  the  1 9 9 3 / 9 4  l o a n .  I t  was r e n d e r e d  

v o i d  a f t e r  f o r t y  two d a y s  f o r  n o n - r e g i s t r a t i o n .

We said, e a r l i e r  t h a t  t h i s  was the  c o n t r o l l i n g  ground  

o f  a p p e a l ,  b e c a u s e  t h e  way t h i s  g r o u n d  i s  r e s o l v e d  w ou ld  

e f f e c t  the  o u t c o m e  o f  t h e  a p p e a l .  I t  w ou ld  a f f e c t  t h e  

d e t e r m i n a t i o n  o f  the c o m p l a i n t  i r  g r o u r d  one nam ely  w h e t h e r  

th e  s a l e  and t r a n s f e r  o f  t h «  qodown by  t h e  a p p e l l a n t  t o  the  

s e c o n d  d e f e n d a n t  was l e g a l .  The t r i a l  j u d g e  r u l e d  t h a t  i t  

was r o t  i r  t h a t  i t  was t a i n t e d  w i t h  f r a u d .  But t h i s  f i l i n g  

was b a s e d  on th<= p r e m i s e  t h a t  th<= d e b e n t u r e  was v a l i d  and 

s u b s i s t ! r g  a t  the  t im e  the two s a l e s  b y  the r e s p o n d e r t  and 

t h e  a p p e l l a n t  were  u n d e r t a k e n  and c o n c l u d e d .  S i r c e  we have  

f o u n d  t h a t  t h e  d e b e n t u r e  was a l r e a d y  v o i d  a t  the t i m e  * f  

the  two s a l e s ,  the  godown was r * t  i n  any way e n c u m b e r e d  as  

t h e  r e s p o n d e n t ' s  l o a n  was u n s e c u r e d ,  th e  a p p e l l a n t  was f r e e  

t o  d e a l  w i t h  i t  i n  any  manner i t  w i s h e d .  Th^re c o u l d  be no 

f r a u d  i n  t h e  a p p e l l a n t  s e l l i n g  i t s  u n en cu m b ere d  p r o p e r t y  o r  

d e p o s i t i n g  t h e  p r o c e e d s  o f  any s u c h  s a l e  i n  any  bank  i t  

w i s h e d ,  s i n c e  th e  d e b e n t u r e  w h i c h  r e s t r i c t e d  i t s  b a n k i n g  

t r a n s a c t i o n s  t o  t h e  r e s p o n d e n t  was no l o n g e r  i n  e x i s t e n c e .  

Hence the i n s t a n c e s  o f  f r a u d  e n u m e r a te d  by  P r o f e s s o r  Fimbo 

a g a i n s t  t h e  a p p e l l a n t  have  no r e l e v a n c e .  We t h e r e f o r e  say  

t h a t  the s a l e  and t r a n s f e r  o f  th e  godown b y  th e  a p p e l l a n t  t o  

th e  s e c o n d  d e f e r d a n t  was p e r f e c t l y  l e g a l .
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Our r e s o l u t i o n  o f  t h e  c o m p l a i r t  i n  g ro u nd  3 a l s o  

e f f e c t i v e l y  d e t e r m i n e s  the  c o m p l a i n t  i n  g r o u M  5 t h a t  i s  

w h e t h e r  the  r e s p o n d e n t  was e n t i t l e d  t o  s e l l  tne goHown and 

p a s s  the  t i t l e  t o  t h e  p u r c h a s e r  a t  the p u b l i c  a u c t i o n .  The 

l e a r n e d  t r i a l  j u d g e  f o u n d  t h a t  he had such  • i q h t  and t i d e ,  

b u t  we h a v e  a l r e a d y  h e l d  i n  the  c o u r s e  o f  d' ■ t e r r r in i n a  th e  

c o m p l a i n t  i n  g ro u nd  3 t h a t  the  r e s p o n d e n t  was n o t  e n t i t l e d  

t o  s e l l  t h e  go ' iown and had no t i t l e  t o  p a s s  t o  th e  p u r c h a s e r .

W ith  t h e s e  f i n d i n g s ,  th e  c o m p l a i n t s  i n  g r o u n d s  4 and 6 

a u t o m a t i c a l l y  f a l l  away,  ground 2 was a b a n d o n e d .  H ow ever ,  we 

w ou ld  l i k e  t o  say  i n  c o n n e c t i o n  w i t h  t h e  c o m p l a i n t  in. grou nd  6 

t h a t  we a g r e e  w i t h  i t .  The t r i a l  j u ^ g e  was wrong t o  g r a n t  

r e l i e f s  w h i c h  w ere  n o t  a s k e d  f o r  in. t h e  p l e a d i n g s ,  nam ely  

th e  r e c t i f i c a t i o n  o f  t h e  r e g i s t e r  and t h e  r e g i s t r a t i o n  o f  

t h e  p u r c h a s e  a t  the p u b l i c  a u c t i o n .

B e f o r e  we e rH ,  we would  l i k e  t o  p o i n t  o u t  t h a t  the  

r e s p o n d e n t  f o u n d  i t s e l f  i n  t h i s  p r e d i c a m e n t  l a r g e l y  t h r o u g h  

t h e  i n e p t i t u d e  o f  i t s  l e g a l  d e p a r t m e n t .  F or  i n s t a n c e ,  how 

c o u l d  th e  r e s p o M c r t ' s  l e g a l  d e p a r t m e n t  s i t  i d l y  b y  w i t h o u t  

m o n i t o r i n g  th e  s e c u r i t y  o f  t h e  l o a n  t h e  r e s p o n d e n t  had a d v a n c e d  

t o  the a p p e l l a n t ?  The r e s p o n d e n t ' s  l e g a l  ^ a p a r t m e n t  was e i t h e r  

n e g l i g e n t  o r  i n c o m p e t e n t ,  f o r  we c a n n o t  s e e  how t h e y  c o u l d  

h a v s  f a i l e d  t o  e r s u r e  t h a t  the  a p p e l l a n t  c o m p l i e d  w i t h  S e c t i o n

80 o f  t h e  C om pa nies  O r d i n a n c e ,  or  t a k e n  s t ^ o s  t h e m s e l v e s  and 

r e g i s t e r e d  t h e  d e b e n t u r e  a s  t h e y  a r e  empowered by  S u b - s e c t i o n  ( 1 )  

o f  t h a t  s e c t i o n ,  b e c a u s e  t h e  r e s p o n d e n t  was s u r e l y  " a  p e r s o n  

i n t e r e s t e d  t h e r e i n ” . A f t e r  su c h  r e g i s t r a t i o n ,  t h e  r e s p o n d e n t  

c o u l d  t h e n  have  c o m p e l l e d  t h e  app ^ 1 l a n t  t o  c o m p l y  w i t h  S e c t i o n  

83 o f  t h e  O r d i n a n c e  t h a t  i s  e n d o r s i r g  t h e  c e r t i f i c a t e  o f  

r e g i s t r a t i o n  on  the d e b e n t u r e .
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The r e s u l t  o f  o u r  f i n d i n g s  o r  g r o u n d s  1 ,  3 and 5 i s  t h a t  

t h i s  a p p e a l  s u c c e e d s .  We a l l o w  the  a p p e a l  and s e t  a s i d e  the 

ju d g e m e n t  ar.d o r d e r  o f  t h e  High C o u r t .  The a p p e l l a n t  w i l l  h ave  

i t s  c o s t s  o f  t h i s  a p p e a l  and t h o s e  i n  the C o u r t  b r l o w .  We a l s o  

a l l o w  c o s t s  f o r  two C o u n s e l  a s  w e l l  as  the  p r e p a r a t i o n  o f  the  

r e c o r d  b e c a u s e  i f  th e  r e c o r d  was d e f e c t i v e  o r  i n c o m p l e t e ,  the  

r u l e s  a l l o w e d  the  r e s p o n d e n t  t o  f i l e  a s u p p l e m e n t a r y  r e c o r d .

The c o s t s  so i n c u r r e d  would t h e n  be c o n s i d e r e d .

DATED AT DAR ES SALAAM THIS 28TH DAY OF FEBRUARY, 1997
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