IN THE COURT OF APPEAL COF TANZANIA

AT MANAMNZA

(CORAM: DMNZAVAS, JohAs, MFALILA, JoA., And LUBUVA, J.A.)

CIVIL APPEAL NC, 24 OF 4996

Be tween

1. SHINYAMNGA REGIONAL TRADING
CO., LIMITED « ¢ o APPELLANTS

2. NYANZA BCTTLING COMPANY LTD.
A nd
NATICNAL BANK OF CCHMERCE. o o o o« o o RESPCNDENT
(Appeal from the Judgement ard Decree

of the High Court of Tanzania at
Tabora)

(MACKENTL, J.)

dated the 22nd day of September, 1995
in

Civil Case No, 26 ef 1994

JUNGEHMEF T CF THE COURT

MPALILA, Jone:

This appeal is against the judgemart ard decree of the
High Court of Tarzaria at Taebora in which judgement was ertered
ir favour ef the presert respondent, the National Bank of
Commerce. In the High Court, the Natimral Bark of Cemmerce
was the plairtiff, Shinyanga Regional Tradirg Company Ltd. was
the first deferdant ard Nyanza Bottlirg Cempary Ltd. was the
second deferdant. In this appeal, the National Bark of Commerce
will be referred to as the respordert, Shinyanga Regionagl Trading
Compary Ltd. as the appellart ard Nyanza Bottlirg Company Litd,
which is not a party in this appeal will be referred to as the
secord deferdart. 7The respordent's claim in the High Ceurt
was for a declaration that the sale of the godown on Plot
No. 308 Bleck 'B' in Shiryanga township, executed batween the

apprellart and the second defendart ard its subsequent trarsfer
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was illegal. The respondent alleged in its plairt that the
said godowr was amorg the properties listed in the debenture
which was issued by the appsllant tc secure ar overdraft facility
amourtirg to Sh. 50,000,000/: which it made available to the
arpellart. But accorAirg to the respondert, when the appellant
failed to repay the loar withir the stipulated time, it decided
to sell the properties listed in the debenture after giving due
notice. Amorg these nroperties was the said godown., The sale
of the properties ircluding the godown was conducted by public
auctior. Followirg this auctior, the respondent averred, the
appellart filed a suit in the High Court, Civil Case No. 18 of
1994 seekirg amorg other reliefs, a declaration that the sale
of the godown is rull and void. However, accor“irg to the
respondert, before this case, ramely Civil Case No. 18 of 1994
was determired, the appellart sold ard trarsferred the godown
to the sacond deferdart, ard accor-irg to the respordent, this
sale ard trarsfer of the godown by the appellant to the secord

Jefendart was 1llegal bacause:

(a) By that time it had already sonld
the said godowr at a public auction
ard the morey so realised was
deposited in the appellant's

account.

(b) The said sale ard trarsfer beatween
the appellart arA the second
deferdart was made without rotice
to it in breach of the mandatory

provisions ir the deberture.
(¢) The sald sale ard trarsfer was

effected before firalisatiom of

Civil Case Mo, 18/94,.
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(d) The said sale and transfer was
effected in complete disregard
of the caveat filed by the buyer
of the property at the public

auction which it organised.

In its written statemert of Aefence, the appellart Aenied
that its sale of the godown to the second deferdant was unlawful
or illegal and that it Adid rot fail to repay the loan as alleged
ard that in any case no due and proper rotice was given by the
respondent bafore the sale ef the godown. The appellant further
averred that on 17/9/94 it repaid the entire loan to the
respondent by depositing the sum of Sh. 63,542,025/25 in its
account with the respondent as full settlemert of the outstanding
loan before the expiry of the agreed p=riod on 30/9/94 and that
the secord defendart's credit prote for Sh. 63,542,025/25 is
eviderce of this trarsactior. That following the deposit of
this amourt in its account with the respondert, it informed the
respondent on 22/9/94 to treat this credit as settlament of the

loan provided to them by the respondent.

Or its part, the second Aefendant deried that the sale
of the codown by the arpellant was illegal because it was a
bona fide purchaser for value without notice and that therefore

it acquired a good title,

At the commercemert of the trial, threes issues were

framed as follows:

l. Whether the sale ard trarsfer of
the suit premises by the first
defendart to the secord d«fendant

was illeqal.
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2. If the sale was illegal, whether
the second defendart was a bona

fide purchaser for value.

3. Whethar in the circumstarces, the
plaintiff was ertitled to sell
the suit premises and whether he
had title to pass t~ the purchaser.

The respondert called orly one witress in support of its
case, its legal officer Mr. Makenena Ngern. He told the trial
Court that they were requesting the Court to nullify the sale
of the godown by the first defendaft to the second deferdant
because this sale was effected when the same godown had already
been so0ld by the plairtiff in exercise of its powers as
debenture holder under clause 3 of the Adeberture. This clause,
he said, empowared the deberture holAer to sell the charged
property in the evert of a default in repayirg the loan so
secured, lMr. Ngerm tolad the trial Court that the sale of the
godown by the first defeardart to the second deferdart was
subsequert to the sale by the plair~tiff at a public auction
on 22/8/94. Mr. Ngero mentioned two other matt=rs which in his
view tainted the legality of the sale trarsaction betwzen the
two defendants. These were first, that accordirg te the terms
of the debenture, the borrower could not sell or trarsfer the
proparty s0 charged withecut the consert of the deberture helder,
Secondly, that after the godown was sold by the plairtiff through
a public auction, the first Adefandant filed a civil suit in
Court prayirg for a declaration that the sale by the plairtiff
was illegal, but before the Crurt determined the case, the
first deferdant wert ahead ard seld tha property to the second
defendart. It was for this reason, he said, that the second

defandant carnot claim to be a bona fide purchaser for value
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because he had rotice of thz sale of the godown by the plairtiff.

Or its part, the appellart also called one witress, its
erstwhile General Marager, Hamisi Shilla Kitonka. He told
the trial Court that the appellant obtaired an overdraft
facility from the respondent's Maronga branch in Shinyanga
township amounting to Sh. 50,000,000/=. This loan, he said,
was secured by a debenture, but he denied that the debenture
had any restriction or the app=2llart's right to deal with
the properties so charged, saving that the appellant was free
to sa2ll ary of these properti=s provided appreval was sought
and obtaired from its Roard of 9Directors. Mr. Kitornka ad-ded
that the loar plus interest of Shs., 13m was to be cleared by
30/9/94, but in June the resspondent recalled the overdraft
ard demarded paymert within 14 Aays. The anpellant requested
for =2xtersior of time in which to pay. When this request
wgs rejected, he said, they had ro alterrative but to sell
ore of the avpellart's properties t» raise the required
morey. It was decided to sell ore of the godowns whieh they
sold te the secord defendant for 60,000,000/=. When this
amount was paid on 17/9/94, it was deposited irte their accourt
with the respendent to clear the overdraft but they were
irnformed that the overdraft had beesn cleared. They did not
krow how the overdraft had been cleared. Ir these circumstances,
Mr. Kitornka concluded, the sale of the godown to the second

Aeferdart by the appellant was perfectly legal.

After hearirg all the eviderce and the submissions, the
learred trial judge arswered the first issue ir the affirmative,
ramely that tha sale and trarsfer of the suit premises by the
appellant to th» second deferdart was illegal, because it

was cortrary to the tarms of the debenture which prohibited the
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-appellart from alienatirqg ary e its property witheut the .

consent #f the respardert as the debemture hnlder except af

course in the Ardinapv esurse of its musimess,

\ . ,
With~rega¥§ tma issue 2, the learred judd&e amewered it

ik the Legati*e, pamely, that the sebbwd defendant was met b

bonk: ¥ide Purkhased fer valués without potiée Beecause the sale

of the g‘hhwh Vetween the two wa§ tainted with fraud.

Lastly, the lea}»ei trial judge arswered the thiras

issue in the ;kfirmative,vthat the respandent had a gand title
te pakbs In the circuMbtamces, the learmed judae entered
judgemert }or the plaintiff a= prayed, and, alsa declarqd that
the sale a8l trarsfer fer the ge“ewn by the appellant te-the
seeond deferdant was illeaqal, null snd veid, The jutee alseo
made a wevcemuential order that the reeaister of titles be:
reetified by Aeleting the registratian af the sceoemt Acfendart

ae ewner thereef ard further that the murehaser at the public

auctiem be reaistered under Sectien &1 (1) of the Lard

Reej stratien ®rdiranes Cap. 334,

This deeisies amgrieveqd Shinyareaa Regienal Trading
Pompany Limited which them filed thie appeal, thé memorandum

thereof eonsistire @f six sawsurds «f appeal.

-

Befepe Acalime with the appeal on merits, there ir w
peirt which we feel is ef such impartamce, thaush net mart ef
thie appeal #what it sheuld We dealt with to avoid it misleading

the lewer ceurts if net the Hiah Ceurt itself,

At the eemmempeemert of th= trial, Coursel for the
defendants raieed a preliminary ebjection whieh is ea-
pointless beth in faet amd law that we feel the triasl judge .

rheuld net have expended =8 much encrey ard time tryine te
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resolve it. .In his prelimirmary objection, Counsel for the
Acfemdants urg~d the Court to dismiss the case against the
sacond defendart bz=cause ir his view it was wrongly joired.
Coursel told the trial Court that the secord Aeferdant was
wrongly joired because the suit in question is founded on

two unrelated contracts. Ore contract was what he called

a debenture contract und=r which the respondent advarced

Sh. 50m to tha appellart ard that sirce the second defendant
was not a party to this cortract, it could rot be sued on it.
The second contract, he submitted; irvolved the sale of the
godown by the appellant to the second deferdarnt to which the
respordert was not a party, herce it coul”d not sue on it.

We remarked that this objection was pointless both in fact and

in law, because it is clear to anyone reading the plaint that

the r=spordent was not suirg on any contract even if there

was such a thing as a debenture contract or agreemert in law.
The respbnﬁpnt was simply challerging the legality ~f the sale
ard transfer ~f property ovar which it believed it had a lee€al
Charge., This is the factual position, On the legal frort, there
is no such thing as a debenture cortract or agraemert in law
for the simple reasor that such cortract is impossible to make.
A contract, like targo takes two to materialise. But a
debenture, b2ing simply a documart issued by a cempany as
eviderce of its indebtedress which is rormally secur=d by a
charge 5V€r its property, cén orly be made aﬁd issued by one
side, ramely the bofrowing compary, Therefore, sincs Counsel
was makirg submissiors oﬁ pbints whose légal sigrificarce he
did rot obviously unAderstand, the judge should have dismissed
the objection ir a faw lires, mostly aekineg Counsel to make

himself more familiar with corcepts in company law. Unforturately,

.o /8



the learred judge went so far as to commernd Counsel for what

he called his "lucid submissions", ard throughout the proceedings
and ir his judgemert, the learned judge talks of "debenture
agreement", If left uncorrect>d it can create a wrong impression
in the lower courts that there ars such things as debenture
contracts ard agreements in company law. Although the words

of Chitty, J. in Long vs. Abercorris Stat=s & Slab Co., (1887)

37 Ch, D 260 at page 264 to the effect that:

"I carrot find any precise legal
Aefinition of tha term "debernture",
it is rot either in law or commerce
a strictly technical term or what

is called a term of art"
sound severely pessimistic on the m7arinrg and nature of Aebentures,
it does rot mean that the term is incapable of havirg a precise
meanirg or that its meanirg is so elastic as also to be a
species of contract. Cf coursz the rights of the deberture
holder are contractual vightce asysirst tire Lerrouing company,
but these contractual rights relate to the agreement tp lend
by the lender ard to borrow by the craditor. nDebentures then
are specias ~f documents issuad by companies evidencing
their indebtedness which L'-Etw im‘ebtwint—‘%sé/-, is nermally but
rot necessarily secured by a charge over the compary's property.
Debentures which Ao not provide 3 charge are callad raked
“ebertures. Ir sum then debentures are a class of securities

issued by companies,

Having put the 1legal and factual position or the correct

footirg, we are row in a position to Aeal with the appeal befare

UsSe
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As we have alrsady irdicated, the appellant filad a six
poirt memorardum of appeal, but in our viaw the corntrolling
ground is ground No. 3, in which tha appellant complained that
the learned- judge erred on poinrt of law ard fact in holding
that the debenture agreemert (sic) Ex. P1 is a valid debarture
for the 1993/1994 loan. We say this is th= controlling ground
because the way this ground is det=rmined will affect the outcome
of the ertire anpeals On this point, depends the dAstermination
of the qu~stiorn in ground ore} that is whether the sale and
trdnsfer of the godowr by the appellant to the second dAaferndant
was legal. It will also determine the questior in ground 5,
that is whether the respondert was entitled to sell the godown

and pass the title to the purchaser.

The learned trial judge made the Aecision con the validity
of the debenture while dealirg with issue Mo, 3 which was
whather ir the circumstances, the plaintiff was entitled to
sell ard pass title to the purchaser. As already indicated,
the learned judge answzred this issue in the affirmative
holdirg that the plairtiff had a good title to pass, but we
feel that the firet part of the issue which is whe=ther the
plaintiff was entitled to sell the premises under the terms
of the Aeberture was not clearly Aealt with, This question
wasS a subject of Aetailed aralysis by Counssl for the appellant
ir his firal writter submissiors. In his detailed submisgsiors,
learned Coursel stated that the plairtiff (presert respnrndert)
was pot antitled to sell the godown to recover its loan, because
firstly tho rzspordent did rot have such pow=r under the
Aebenture undar which if purportedly acted. Ir law, Counsel
stated, the remedies availabls to the debenturs holder in case

of default in the paymert of the prircipal amourt or irtersst,
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are to sue for the recovery oflthe outstandirg amount; to file
a prtition in Court for the winding up of the company; to
exercise ary of the powers corferred by the debenture i.e.
appoirtinrg a receiver or if the debanture does not cortain
such powers, the deberture holder may apply to Court for the
appoirtment of a raceiver and/or manager, or an order for
sale or foreclosurei Learred Cournsel stated further that as
the deberture relied upon by the plaintiff Aid not corfer on
it ary power of sale, it was incumbent upon it to apply to
th: Court for an order of sale. Hence, he concluded, as it
had neither thes power of sale under the deﬁerture nor a Court
order to sell the godown by public auction, the sale effected
by the respondert was illegsl, therefore null and void and nm

title was thereby passad.

The seeond re=ason gilvsr by learr=d Coursel in his
submission was that when ths respordert procezd=? to auction
the godewn on 20/8/94, it had already been sold on 10/8/94
herce there was no subject matter to sell on 20/10/94. 1In
these circumstarces, he stated, both the auctionear ana
purchaser aeted under a mistake of fact as to the existence
of the subject matter so that under Sectien 30 (1) ~f the
Law of Centract Ordirance Cap. 433, the resultirg contract

of sale was vnid.

The learned trial judge Aealt with the questior on the
assumption that the respondent's loan to the app=llant was still
secured by the debenture and that in selling the godown to
recover the loan, the respmrdent was properly exercising its
professed power of sale. After Aiscussirg what happens
at a sale by public auctior, and as to when the contract is

corcluded, pointirg eut that such a transactien isa subject
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to tha doctrine of caveat emptor, the julge concluded as

follows:

"This explains why Section 51 (1) of the
Land Registration Ordinance does not
require, in cases where property is sold
by a lendar in the exercise of his
professed power of sale, the registrar or
purchaser to enquire whethar any default
has occurad. The power of sale need not
be absolute, it is enough that a
reasonable man, prudertly investing his
money in land will have reasonable grounds
upon which to believe that the lender has
power to sell the property. In my view
such power is presumed te exist where the
sale is by public auction., The power to
sell or te be sp=acific, the lender's
professed power ¢f sale at the public
auction in question is protectad by the
operration of the doctrire ef estoppel.
There are several types of osteppel, but
estoppel by reputation is mere relevant
hare. By this doctrire, where the owner
of property by words or conduct represents
or permits or permits it to be represented
that arother person is the owner of goods
or other propsrtiss, any sale of such
property by that person is valid against
the true owner as if the sellsr was
actually the ownsr thereof as regards
aryone buying such property on reliance
or the reputatimn. It has also besn said
that estoppel would ariss if the true
owner repraserts or psrmits it to be
represented that he had no intarest in the
goods, In this case that is how DwW.1
bahaved. He mad= ro attempt to stop the
sale until 6 days later when he filed a

suit in Ceurt. Hence the first Adefendant
)
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is »stopped from asserting that the
plaintiff could not pass a good title

to the purchaser".

In support of these views the learred judge guoted the remarks
of Devlin, J. in the English case of Distributor Ltd. vs.

Goldring 1957 2 QB 600 at page 608:

"The class &f questions which relate to
how far a prrson who is not the real
ownrer of goods, but who appears to the
world, or rathar to those who deal with
him as ownzarj ard who deal with him or
the faith of his apparert ownership
should b2 called to confer upcr a third

party a greater title than he himself

ird in an earlier case, Commonwealth Trust vs., Aktoy LE92§7 A.C.

72, it was decided that "if somsore permits goods to go into
possession of another, with all the insignia and indicia of
appar-rt title, it would be irconsistent with legal prireiple

to permit the trarsaction te be ups=t". However the

differerce with the present case which the learred judge
apparertly missed is that in this case the appellant 4id net
permit the praomises to go irte the possession of the respondent,
to the cortrary, hae did rot or refused to surrender the title
dz2edg thereof, ard did not register the debenture as required

by law.

But as we have already stated, these firdings of the
learred trial judge were predicated en the premiée that the
security provided by the debenture was available to the
respordert at the time it d=cided to sell the godown te

realise the amourt of the loan., Indeed, ever the two reasors
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given by Coursel for the appellant ir his written submissions

on issue MNo. 3, were based or the same assumption ard throughout
the proceedinrags in the High Court, the case proceeded on that
basis.. Both si“es irn thz case saw the wisdom of engaqging the
services of more experianced Coursel to argue their respective
cases ir this Court. In recognizing the talents of Coursel on
both sides, we wart to say that the parties could not have made
better choices. Both Mr. Rweyemamu who marshalled the app=llarts'
case, and Profassor Fimbo who resistad the appeal on behalf of
the respondert, laft no stones unturned in their respective
fights both at factual ard legal levels. Cur wish is that

such high level performance will become standard to the greater

majority of the members of the Tanzaria Bar.

In arguing the appeal, Mr. Rweyemamu learned Counsel for

discardad
- the preamise adoptad throughout the

the anpellants,
trial both by the trial Court arnd Counrs=l who appear=2d ir that
Court, that the security providsd by the debenture wag still

available te the respend=nt at the time of the sale of the

godown by publiec auction., Mr. Rweyemamu submitted that as the

debepture was rot registered, the loan exterded by the
raspordant to the app2llant remsinad unsecured. He added that
under Sectien 79 of the Zomparies Ordirance, Cap. 212, an
unregistered debenture is void agairst the liquidator and any
creditor of the compary. Therefore, he said, the rights nf

the respordent as ar unsecured crerfitor, was to demand repayment
within 42 Hdavs after its loan became unsecured. After this
period, he said, the respordert could not go back to the
debsrture and purport to exercise the power of sale under it.
The only course open to tha respordent as ar unsecured creditor,

he added, was to procesd by way of ordirary civil suit to
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recover its unsecured loar. With regard to the allegation that
the aprellants' sale of the godown to the second deferdant was
tairted with fraud, Mr. Rweyemamu submitted that the fraud, if
ary, could orly affsct the sale to the second defendart if at
the time of this sale, the loan advarced by the respondert was
still securad by the dsbenture. This is because, h2 contended,
there can be no fraud in the sale to thz sacond defendant if
the debenture no longsr acted as security for the respondent's

loan. With the de¢benture no longsr ir force, he gaild, the

godown was not encumbsred, with the consequence that the appellant

was free to dispose it in any martier it wished. This frzedom,
he added, extended to the marrer ir which th2 appellart trezated
the proceeds of such sales. As a corollary to their argument,
Mr. Rweyemamu submitted that as the responderty the debanture
helder, po longer had ary rights urder the debenture, it

eould not purport to exarcise the power of sale under that
debenture even if the said debenture provided such power,

hence the respordept had nro right to sell the godown, he had

no title in the godown which he could pass to any buyer.

Cr hig part, Prof., Fimbo dealt with the deb=nture at

three 1@v¢$s. These were th=2 validity of the deberture at
the time th=2 gespordert decided to auction the godown., The
powersg of the d«benture holdsr ard ths fraudulent acts of

the appellant cempany.

With regard to the status of the debernture at thez time
th2 godown was being auctioned by the raspordert, Prefessor

Fimbo submitted that it was still in force, H2 corceded

that the debanture was not registered, but added that it was
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not registrable under Section 8 (2) (d) of the Registration

of nocumerts Ordirarce Cap. 117 because a dobenture does not
create a trust, ard sub-section (2) (k) of the same Ordinance
excludes all documerts relating to lard from registration
under the Ordirarce.  The orly law, he said, which requires
registration of debentures is the Companies Ordinance Cap. 212
under Section 80, and that ths conseeuernces of non-registration
are listed in Sectior 79, But, he added, the only way in
which this debenrture could be extirguished or brought to an
end was through the conditiors in Paragraph 17 being satisfied
ard that there is ro eviAderce indicatirg that these corditions
were satisfied, hence in his submission, the debenture was
still subsistirg at the time the respondent decided to auction

the godown under it,

Ragarding the powers of the Aeberture holder, Professor
Fimbo conceded that no receiver or manager was appoihtéd and
that urder the terms of th2 deberture, the resvondaspt could
not exercise the power of sale Airectly, but he urged this
Court to accept the trial judge's justificatior ef the
respondent's dirasct exrrcise of the power of sale, namely
that it was exercisirg its profzssed powsr of §ale as lender
and that this professed power of séle exercised through a
public auction, is protected by operatien of the doctrine of

estoppel.

Lastly, regsrding the aponllarts' fraudulert acts,
Professor Fimbe painted the followirg picture of the anpellant's
conduct ard actiors which he said wrre fraudulent ard that
tharefore the subsequent sale of the goAownr by the appellant
to the secord deferdart was void. He said that thr appellart

issued a dsbenture to the respondent nn the security of which
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the respordent lert moreys to the appellart., After completion
of this agreemert for an overdraft facility secured by the
debherture, the appellart behaved ir the following marner,
Firstly, it failed or neglected to register the deberture with
the Registrar of Companies. Seacordly, the appellant failed

to hand over title desds to the respordert of the properties
charged by the deberture. Thirdly, the appellant suffered
distress by the Ircome Tax Department and upon the sazl= of its
motor vehicle in satisfaction of this “is*trass, the app=llent
deposited with another bank, CRDB, the proceeds of such sale
cortrary to the provisions of paragraph 4 of the deb=nture

which provided that during the continuance of that security

(the deberture), the respoﬂdent would be appminted and act as
the selz banker of the appnellant. Fourthly, that the appellart
failed to pay the loan after receiving rotices from the respondent.
Lastly, that even after learning of the sale of the godown through
public auetiem; sording its officials to tha auction and
irformirg its customer of this sale, the appellant still went
ahead rot mnly with the sale of ths godown to the sacond
defandant, but actually proceeded to eéxecute a deed of transfer
in its faveur. 1In .addition, EEEﬁquiEQQ wart on, at the hsaring
of Civil Case No. 18/94, the appellant committed another act

of fraud, ir that it eoncealed from the High Court the act aof
transfer of the godown to the secord daferdant., By conc=alirg

vital irformatior from the Cmurt, Professor Fimbo submitted,

the appellant was defraul’irg it. Quotirg a A=cision of this
Court ir Mtumwa Rashid vs. Abdallah IAd And Arothar Civil
App2al No. 22 of 1993, Professor Fimbo asszrted that a

trarsaction liks the one in the present case, which is tainted

with fraud, is void and should be s~t aside. On this principle,
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€ urged this Court 'to set aside the sale ard transfer of the

goedown by the apnellant to tha secord deferdant.

In cur view, these strorgly opposed pgsitions car only
be rzsolved by the Court applyinrg the relevart provisions
of the law. The debanture Exbt, P1 was net registered both
under the Registration of Documerts Ordirarce Cap. 117 and
the Companies Ordirarce Cap. 212. The effect of this

non-registratior accordAirg to Mr. Rweyemamu was to render

the dzbenture uneffactual leaving the rasporndent’'s loan to
the app=llant unsecured. Section 9 of the Registration of

pocumerts Crdirarce provides as follows:

"9, NoO document of which the
registratior is compulsory shall

be effoctual to pass ary land or

. . rendsr
any int=ract thareir or r «

such lsrd lizble as security for

the paymant of movrey, or be received

as evidence of ary dealing affecting

such lerd unless and until it has

been registered.”
Prof, Firmbo's arswer to this was that this provision canrot
irvalidate the deberture because it wag not registrable under
Cap. 117 Sectior R(2) (d) thereof, as it did rot create a
trust ard that it was also excluded by the provisions of
Sub-section (2) (k). We agree, =rd that for that reasson,
the debenture's effectiveness carrot be dstermir=d by
Section S of the Registratior of Docum=nts Ordirance Cap» 117,
But the Aeberture was most certairly ceampulsorily registrable
under the Companies Ordirance. Sectien 8M thersof provides

as follewsg:
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"80 (1) - It shall be the duty of a

comrary to serd to the Registrar for
registratior the particulars of every
chrrg= craated by the compary ard of
the issues of debentures of a series,

requiring registration under the last

foregoing Section (S. 79) but

registration of any such charge may

be effected or the application of any

person interested therein. /emphasis

is our§7

(2) Where ragistration is
effected on the application of some
person other than the comparny, that
person shall be ertitled to recover
from .the company the amount of any
fees properly paid by him to the

ragistrar of the registration.

(3) If any Compary makes
A=fault in serding to the registrar
for ragistratior the particulars of
any charge created by the Company,
or of the issues of debentures of
a series requiring registratior as
aforesaid, then, uvrless the
registration has been affected on
the apnlicatior of some othar
person, the Company and every
director, managar, secra=tary or
other p=arson, who is krowirgly a
party to the default, shall be
lisble to a fine not exceeding
twenty thousand shillings for
a2vary day durirg which the defazult

cortinues."
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And Section 79 provides as follows:

79 (1) - Subject to the provisions of
this part of this Ordirarce, evary
charge createzd after the fixed date

by a compary ragistered ir the
territory and bsing a chargs to which
this section applies shall, s¢ far as
any security or the compary's property
or undertakirg is confered thereby, be
void against the liquidator ard any
creditor of the comrary, urless the
prescribed particulars of the charge,
together with the instrumert, if ary,
by which the charge is created or
evidence, or a copy thereof verified
in the prescribed manrsr, are Aelivered
to or recovered by the registrar for
registration ir a marner required by
this ordirance within forty two days
after the date of its cr=atior, but
without prejudice to ary contractual
obligation for repaym=rt of the money
thereby secured, ard when a charge
becom=zs void under this section the
morey sacured thereby shall

immediately become payable.

(2) This section applies to

the following charges.

(a) A charge for the purpose
of securing ary issue of

debentures.

(£} n floating charge or the
undertaking or property

of the cOmpary.
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This section thenr applied to the deberture Exbt. P1

issued by the appellart. Professor Fimbo conceded that the

debenture Exhbt. P1 was required to be registered unrder
Section 80 of tha companies ordirance ard that the relevant
penalties for default are spelt out ir Section 79, but he
submitted that despite this ron compliancs with Secticon 80,
the debenture was still in force because, in his submission,
the only way ir which this debenture could be brought to an
end was through the realisation of the corditions in paragraph
17 of the debenture and that there is no evidence that the
corditions ir that paragraph had bean satisfied. We appreciate
the irgenuity of the argumert, but with respect it has no
validity. A private asgresm2rt carnrnot replace the clear terms
of the law of the lard. No one is allowead to contract out of
the law. Sections 80 ard 79 of the Companies Ordinarce, are
quite clear as to the registration of charges ard the
corsequences of non-ragistration, that if the charge is not
rogistered within forty two days, it becomes void, ard the
loan so secured bescomes immediately pavable. Therefor,

since this deberture was rot registsrsd urder Soctior 80
within forty two days, it became void at the end of that
period. The respondert's ovardraft facility became unsecured,
the debenture as it ware passed out of existerce. All that
the respondent was left with were his contractual rights t»
recover the debt under ordirary civil litigatior. Whep
therefora the respordent embarked upon the exercise of its
purported powsr of sale under the debenture, ard sold the
godown threugh a public auction, it had ro such right of

sale, 1t had ne interest ir the godown which it could pass

to any buyer. The sale of the godown by the respond=nrt was

null and void and therefore ro interest passed to the buyer.
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But even if fhe debernture Exbt., P1 had been properly
registered ard was valid at the time of the sale of the godown
by the respondert, it would make no Aifferernce on the validity
of the sale by the respordent, because, under the debenture
the respondert had rno direct power of sale. All that the
deberture provided was for the appointmert of a receiver in
the evert of a default. TheAre;eiver would ther act in the
irterests of both the lender ard the bérrower. The respondent
could not act as receiver under the debenture. As Katiti, J.,

remarked ir a rulirg in Civil Applicatior No. 18/94 relating

to the same subject matter:

"the defendant (presert respondent)
reservad itself (sic) a blank cheque,
to recover its money i.e. appoint
itself a prosecutor, judge, pass
juigement/decree exescute the saﬁe,
initiate the public auction and

pocket the proceeds thereof."

In his submission, Prof. Fimbo was aware of this Aifficulty.

As irdicated earlier, he corceded that ro recejver was appointed
in terms »f the deberture, revertheless, he urged this Ceurt

to agree with the trial judge's justification of the respordent's
action, pamely, that it was properly exarcisirg its profasssed
power of sale. This may be so, but if the respondent had any
power of sale, professed or otherwise, such nAwer could only

be derived from the debenture which spalt out the mode of
exercising it namely through a receiver Auly appointed, The
respordert had ro Airect power of sale which it purportedly
exercired ir this case. 1Ir the circumstarces, the respondent
had ro interest ir the godown which it could pass to the

purchaser at a public auction., The sale was tharefore nall

ard void. But as we have already found, the deberture had
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already been renderad void at the time of the sale of the
godowr by public auction. We therefore agree with the
complairt ir grourd 3 of the memorandum of app=al that the
learned trial judage erred ip law arnd fact ir holding that

the deberture was valid for the 1993/94 loan. It was rerdered

void after forty two days for nor-registration.

We said earlier that this was the controlling grourd
of avpeal, because the way this grourd is resolved would
effect the outcome of the appeal. It would affect the
determination of the complairt ir grourd one namely whather
the sale and transfer of the godown by the aprellant to the
second deferdart was legal. The trial judge ruled that it
was rot ir that it was tairted with fraud. But this firdirg
was based on the praemise that the Adebenture was valid and
subsistirg at the time the two sales by the respordert and
the appellart were urdertaken ard concluded. Sirce we have
found that the debenture was already void at the time af
the two sales, ths godown was ret in ary way encumbered as
the respordenrt's loan was uns=acured, the arpellart was free
to deal with it ir any manrer it wished. There could be no
fraud ir the appellanrt selling its unencumbered property or
depmsiting the proceeds of arny such sale ir ary bank it
wished, since the debenture which restricted its barkirg
trarsactimens to the r=spondent was ro longer ir existerce,
Hernce the instarces of fraud erumsrated by Professor Fimbo
against the appellart have no relevarce. We therefore say
that the sale and transfer of the godown by the appellant te

the secord deferdant was perfectly legal.
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Our resoluticr of the complairt in grcund 3 also
effectively determires the complairt in grouri 5 that is
whether the resporiert was entitled to s=2l11 tne godown and
pass the title to the purchaser at the public auction., The
learrad trisl judge found that he had such -ight and tircle,
but we have already held inr the course of d-termiring the
complairt in grourd 3 that ths respondert was not ertitled
to sell the godowr and had ro title to pass to the purchaser.
With these firdings, the complaints inp grounds 4 and 6
automatically fall away, ground 2 wes abandoned. However, we
would like to say in connectior with the ccmplaint irn ground 6
that we agr~e with it, The trial juige was wrong to grant
reliefs which were rot asked for ir the pleadirgs, namely
the rectification of the register ard the r~gistration of

the purehase at the public auction.

Before we erd, we would like to poirt out that the
respordert fourd its=1lf in this predicamert largely through
the ineptitude of its legal department. Frr instance, how
could the rsspordert's legal department sit idly by without
monitoring the security of the loan the respéndent had advanced
tc the aprellant? The respondent's legal < partmert was either
negligert or incemp=tert, for we carrot sce hew they could
havz failed to ersure that the appellart complied with Seaction
80 of the Cempanies Ordirance, or taker st=ps themselves and
registered the dehenture as they are empmwsred by Sub-sectisn (1)
of that seetion, bocause the respondert was surely "a person
irterested therein". After such registration, the respordent
could ther have compelled the app=llart to comply with Section
83 of the Ordiranc~ that is erdorsirg the cartificate of

registration An the deberture.
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The result of our firdings or grounds 1, 3 ar” 5 is that
this app=al succe=ds. We allow the appeal an? set aside the
judgement ard orAar of the High Court. The appellart will have
itz costs of this appeal an? those in the Court below, We also
allow costs for two Counsel as well as the preparatior of the
record because if the record was defective or incompletes, the
rules allowed the respondert to file a supplementary record.

The costs so incurred would then be considered.

DATED AT DAR ES SALAAM THIS 28TH DAY OF FEBRUARY, 1997.
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