
IN  THE COURT OF APPEAL OF TANZANIA 

AT NMANZA

(CORAM; MMZA V AS, J . A . , MFALILA, J . A , t And LUBUVA, J . A . ) 

C I V I L  APPEAL NO. 21 OF 1996

B e t w e e n

1. SHINYANGA REGIONAL TRADING 
CO. LIMITED APPELLANTS

2. NYANZA BOTTLING COMPANY LTD.

A n d

NATIONAL Ba NK OF COMMERCE. . . . . . .  RESPONDENT

( A p p e a l  f r o m  the  Judgement  and D e c r e e  
o f  the  High  C o u r t  o f  T a n za n ia  a t  
T a b o r a )

( M C KANJA, j ° )

d a t e d  th e  22nd day  of S ep tember ,  1995 

in

C i v i 1 Case No.  26 o f  1994 

JUDGEMENT OF THE COURT

T h i s  a p p e a l  i s  a q a i n s t  t h e  j u ^ q e m ^ t  and d e c r e e  o f  the 

H igh  C o u r t  o f  T a r z a n i a  a t  Tabora  i n  which ju dgem en t  was e n t e r e d  

i n  f a v o u r  ©f  th e  p r e s e n t  r e s p o n d e n t ,  the  N a t i o n a l  Bank o f  

Commerce.  I n  t h e  Hi^h  C o u r t ,  the  N a t i o n a l  Bank o f  Cemmerce 

was t h e  p l a i n t i f f ,  S h inyanga  R e g i o n a l  T r a c i n g  Company L t d .  was 

th e  f i r s t  d e f e n d a n t  and Nyanza B o t t l i n g  Company L t d .  was the 

second d e f e n d a n t .  I n  t h i s  a p p e a l ,  th e  N a t i o n a l  Bark o f  Commerce 

w i l l  be r e f e r r e d  t o  as t h e  r e s p o n d e n t ,  Sh inya nga  R e g i o n a l  T r a d i n g  

Company L t d .  as the  a p p e l l a n t  and Nyanza  B o t t l i n g  Company L t d ,  

w h i c h  i s  not  a p a r t y  i n  t h i s  a p p e a l  w i l l  be r e f e r r e d  t o  as  the  

second d e f e n d a n t .  The r e s p o n d e n t ' s  c l a i m  i n  th e  H igh  C « u r t  

was  f o r  a d e c l a r a t i o n  t h a t  the  s a l e  o f  t h e  godown on P l o t  

No .  308 B l e c k  ' B' m  Sh in yanga  t o w n s h ip ,  e x e c u t e d  b e tw e e n  th e  

a p p e l l a n t  and the  second d0 f o n H g r t  and i t s  su bsequ en t  t r a n s f e r
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was i l l e g a l .  The r e s p o n d e n t  a l l e g e d  i n  i t s  p l a i n t  t h a t  the 

s a id  godown was among the  p r o p e r t i e s  l i s t e d  ir. the  d e b e n t u r e  

wh ich  was i s s u e d  by th e  a p p e l l a n t  t o  s e c u r e  an o v e r d r a f t  f a c i l i t y  

amount ing  t o  Sh„ 5 0 , 0 0 0 ,0 0 0 / =  wh ich i t  made a v a i l a b l e  t o  the  

a p p e l l a n t .  But a c c o r ^ i r q  t o  the  r e s p o n d e r t ,  when th e  a p p e l l a n t  

f a i l e d  t o  r e p a y  the  l o a n  w i t h i n  th e  s t i p u l a t e d  t i m e ,  i t  d e c i d e d  

t o  s e l l  the  p r o p e r t i e s  l i s t e d  i n  the  d e b e n t u r e  a f t e r  g i v i n g  due 

n o t i c e .  Among th ^ s e  o r o p e r t i e s  was the  s a id  qodown.  The s a l e  

o f  the p r o p e r t i e s  i n c l u d i n g  the  godown was c o n d u c t ed  by p u b l i c  

a u c t i o n .  F o l l o w i r g  t h i s  a u c t i o n ,  the  r e s p o n d e n t  a v e r r e d ,  the  

a p p e l l a n t  f i l e d  a s u i t  i n  the  High C o u r t ,  C i v i l  Case  No.  18 o f  

1994 s e e k i n g  among o t h e r  r e l i e f s ,  a d e c l a r a t i o n  t h a t  the  s a l e  

o f  t h e  godown i s  r u l l  and v o i d .  Howeve r ,  a c c o r d i n g  t o  the  

r e s p o n d e n t ,  b e f o r e  t h i s  c a s e ,  namely  C i v i l  Case No. 18 o f  1994 

was d e t e r m i n e d ,  the  a p p e l l a n t  s o l d  and t r a n s f e r r e d  th e  godown 

t o  t h e  second d e f ^ r d a n t ,  and a c c o r ^ i r g  t o  t h e  r e s D O n ^ en t , t h i s  

s a l e  and t r a n s f e r  o f  the  godown by th e  a o p e l l a n t  t o  th e  second 

d e f e n d a n t  was i l l e g a l  b e c a u s e :

( a )  By t h a t  t ime i t  had a l r e a d y  s o l d  

the  s a id  godown a t  a p u b l i c  a u c t i o n  

and the  money so  r e a l i s e d  was 

d e p o s i t e d  in  the  a p p e l l a n t ' s  

a c c o u n t .

( b )  The s a i d  s a l e  and t r a n s f e r  b e tw een  

the  a p p e l l a n t  and th e  second 

d e f e n d a n t  was made w i t h o u t  n o t i c e  

t o  i t  i n  b r e a c h  o f  the  manda to ry  

p r o v i s i o n s  i n  t h e  d e b e n t u r e .

( c )  The  s a i d  s a l e  and t r a n s f e r  was 

e f f e c t e d  b e f o r e  f i n a l i s a t i o n  o f  

C i v i l  Case No. 18/94.
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( d )  The s a id  s a l e  and t r a n s f e r  was 

e f f e c t e d  i n  c o m p l e t e  d i s r e g a r d  

o f  t h e  c a v e a t  f i l e d  by the  b u y e r  

o f  the  p r o p e r t y  a t  t h e  p u b l i c  

a u c t i o n  wh ich i t  o r g a n i s e d .

I n  i t s  w r i t t e n  s t a t e m e n t  o f  d e f e n c e ,  the  a p p e l l a n t  d e n i e d  

t h a t  i t s  s a l e  o f  th e  goHown t o  t h e  second d e f e n d a n t  was u n l a w f u l  

o r  i l l e g a l  and t h a t  i t  d i d  n o t  f a i l  t o  r e p a y  th e  l o a n  as  a l l e g e d  

and t h a t  i n  any c a s e  no due and p r o p e r  n o t i c e  was g i v e n  by the  

r e s p o n d e n t  b e f o r e  the  s a l e  « f  the  qoHown. The a p p e l l a n t  f u r t h e r  

a v e r r e d  t h a t  on 17/9/94 i t  r e p a i d  t h e  e n t i r e  l o a n  t o  the 

r e s p o n d e n t  by d e p o s i t i n g  the  sum o f  Sh. 6 3 ,5 42 ,0 2 5/ 2 5  i n  i t s  

a c c o u n t  w i t h  t h e  r e s p o n d e n t  as f u l l  s e t t l e m e n t  o f  the  o u t s t a n d i n g  

l o a n  b e f o r e  the  e x p i r y  o f  th e  a g r e e d  p = r i o d  on 30/9/94 and t h a t  

t h e  second d e f e n d a n t ' s  c r e d i t  n o t e  f o r  Sh. 63 ,5 4 2 ,02 5 /2 5  i s  

e v i d e n c e  o f  t h i s  t r a n s a c t i o n .  T h a t  f o l l o w i n g  t h e  d e p o s i t  o f  

t h i s  amount i n  i t s  a c c o u n t  w i t h  the r e s p o n d e n t ,  i t  i n f o r m ed  the  

r e s p o n d e n t  on 22/9/94 t o  t r e j t  t h i s  c r ^ i t  a s  &ett l^me?nt  o f  the  

l o a n  o r o v i H e d  t o  them by the  r e s p o n d e n t .

On i t s  p a r t ,  t h e  se cond d e f e n d a n t  Sen io r ’ t h a t  the  s a l e  

o f  t h e  aodown by  the  a p p e l l a n t  was i l l e g a l  b e c a u s e  i t  was a 

bona fi^-e- p u r c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e  and t h a t  t h e r e f o r e  

i t  a c q u i r e d  a good t i t l e .

.\t th e  commencement  o f  t h e  t r i a l ,  t h r p p  i s s u e s  w e r e  

f r a m ed  a s  f o l l o w s :

1. W he the r  t h e  sal*^ and t r a n s f e r  o f  

th e  s u i t  p r e m i s e s  by th<=- f i r s t  

d e f e n H a r t  t o  the  second d e f e n d a n t  

was  i l l e g a l .
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2. I f  t h e  s a l e  was i l l e g a l ,  w h e th e r  

the  second  d e f e n d a n t  was a bona 

f i d e  p u r c h a s e r  f o r  v a l u e .

3.  W he th e r  i n  the  c i r c u m s t a n c e s ,  the 

p l a i n t i f f  was e n t i t l e d  t o  s e l l  

th e  s u i t  p r e m i s e s  and w h e t h e r  he 

had t i t l e  t6 p a s s  t «  the  p u r c h a s e r .

The r e s p o n d e n t  c a l l e d  o n l y  one w i t n e s s  i n  s u p p o r t  o f  i t s  

c a s e ;  i t s  l e g a l  o f f i c e r  Mr. Makenena N g e r ^ .  He t o l d  the  t r i a l  

C o u r t  t h a t  t h e y  w e r e  r e q u e s t i n g  the  C b ur t  t o  n u l l i f y  the  s a l e  

o f  the  godown by t h e  f i r s t  d e f e n d a n t  t o  t h e  second d e f e r d a n t  

b e c a u s e  t h i s  s a l e  was e f f e c t e d  when the  same godown had a l r e a d y  

been  s o l d  by  t h e  p l a i n t i f f  i n  e x e r c i s e  o f  i t s  p ow ers  as 

d e b e n t u r e  h o l d e r  u n de r  c l a u s e  3 o f  t h e  d e b e n t u r e .  T h i s  c l a u s e ,  

he s a i d ,  empowered t h e  d e b e n t u r e  h o l d e r  t o  s e l l  the  c h a r g e d  

p r o p e r t y  i n  the  e v e n t  o f  a d e f a u l t  i n  r e p a y i n g  t h e  l o a n  so 

s e c u r e d .  Kr .  N g e r^  t o l d  th e  t r i a l  C o u r t  t h a t  the  s a l e  o f  the  

godown by  t h e  f i r s t  d e f e r d a n t  t o  th e  second d e f e n d a n t  was 

s u b s e q u e n t  t o  t h e  s a l e  by  t h e  p l a i . ' t i f f  a t  a p u b l i c  a u c t i o n  

on 22/8/94 .  Mr. N g e r o  m en t i o n ed  two o t h e r  m a t t e r s  which i n  h i s  

v i e w  t a i n t e d  the  l e g a l i t y  o f  the s a l e  t r a n s a c t i o n  b e tw een  the  

two  d e f e n d a n t s .  Thes e  we r e  f i r s t ,  t h a t  a c c o r d i n g  t «  the  te rms  

o f  the  d e b e n t u r e ,  t h e  b o r r o w e r  c o u ld  n o t  s e l l  o r  t r a n s f e r  th e  

p r o p e r t y  so c h a r g e d  w i t h o u t  th e  c o n s e p t  o f  t h e  d e b e n t u r e  h o l d e r .  

S e c o n d l y ,  t h a t  a f t ? r  th e  qodowr  was s o l d  by  t h e  p l a i n t i f f  t h r ou gh  

a p u b l i c  a u c t i o n ,  the  f i r s t  d e f e n d a n t  f i l e d  a c i v i l  s u i t  i n  

C o u r t  p r a y i n g  f o r  a d e c l a r a t i o n  t h a t  the  s a l e  by  the p l a i r t i f f  

was i l l e g a l ,  bu t  b e f o r e  the  C ^ u r t  d e t e r m i n e d  t h e  c a s e ,  th e  

f i r s t  d e f e n d a n t  went  ahead and s » l d  t h e  o r o p » r t y  t o  the  second 

d e f e n d a n t .  I t  was f o r  t h i s  r e a s o n ,  he s a i d ,  t h a t  the  second  

d e f e n d a n t  c a n n o t  c l a i m  t o  be a bona f i d e  o u r c h a s a r  f o r  v a l u e
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b ec a u s e  he had r o t i c e  o f  the  s a l e  o f  the  qodown by  t h e  p l a i r t i f f .

Or i t s  p a r t ,  the  a p p e l l a n t  a l s o  c a l l e d  one w i t r » s s ,  i t s  

e r s t w h i l e  G e n e r a l  Manager ,  Hamis i  Shi 11a K i t o n k a .  He t o l d  

t h e  t r i a l  C o u r t  t h a t  the  a p p e l l a n t  o b t a i n e d  an o v e r d r a f t  

f a c i l i t y  f r o m  th e  r e s p o n d e n t ' s  Manonga branch  i n  Shinyanga  

t o w n s h ip  amount ing  t o  Sh. 5 0 , 0 0 0 , 0 0 0 / = .  T h i s  l o a n ,  he s a i d ,  

was s e c u r e d  by a d e b e n t u r e ,  but  he d e n i e d  t h a t  th e  d e b e n t u r e  

had any  r e s t r i c t i o n  on th e  a p p e l l a n t ' s  r i g h t  t o  d e a l  w i t h  

th e  p r o p e r t i e s  so c h a r g e d ,  s a y in g  t h a t  th e  a p p e l l a n t  was f r e e  

t o  s a i l  any o f  t h e s e  p r o p e r t i e s  p r o v i d e d  a p p r o v a l  was sou ght  

and o b t a i n e d  f r om  i t s  Board o f  D i r e c t o r s .  Mr. K i t o n k a  added 

t h a t  the  l o a n  p l u s  i n t e r e s t  o f  Shs.  13m was t o  be  c l e a r e d  by 

30/9/94,  bu t  i n  June th ^  r e s p o n d e n t  r e c a l l e d  th e  o v e r d r a f t  

and demarded payment  w i t h i n  14 d ay S. The a o p e l l a n t  r e q u e s t e d  

f o r  “ x t ^ r s i o r  o f  t ime i n  w h ich  t o  p a y .  When t h i s  r e q u e s t  

was r e j e c t e d ,  he s a i d ,  t h e y  had r o  a l t e r n a t i v e  bu t  t o  s e l l  

one o f  th e  a o p e l l a r t ' s  p r o p e r t i e s  t o  r a i s e  the  r e q u i r e d  

money .  I t  was d e c i d e d  t o  s e l l  one o f  the  ( joHowns w h ic h  t h e y  

s o l d  t e  th e  second d e f e n d a n t  f o r  6 0 ,0 0 0 , 0 0 0 / = .  When, t h i s  

amount was  p a i d  on 17/9/94,  i t  was d e p o s i t e d  in t * »  t h e i r  a c c o u n t  

w i t h  t h e  r e s p o n d e n t  t o  c l e a r  the  o v e r d r a f t  bu t  t h e y  wer e  

i n f o r m e d  t h a t  the  o v e r d r a f t  had been  c l e a r e d .  They  d i d  n o t  

krow how t h e  o v e r d r a f t  had been c l ° a r e d .  I n  t h e s e  c i r c u m s t a n c e s ,  

Mr. K i t o n k a  c o n c l u d e d ,  the  s a l e  o f  th e  godown t o  th e  second 

d e f e n d a n t  by  the  a p p e l l a n t  was p e r f e c t l y  l e g a l .

A f t e r  h e a r i n g  a l l  t h e  e v i d e n c e  and the  s u b m i s s i o n s ,  t h e  

l e a r n e d  t r i a l  j u d g e  answered  the  f i r s t  i s s u e  in  t h e  a f f i r m a t i v e ,  

name ly  t h a t  tha  s a l e  and. t r a n s f e r  o f  the s u i t  p r e m i s e s  by t h e  

a p p e l l a n t  t o  thr» second d e f e r d a n t  was i l l e g a l ,  b e cau se  i t  

was  c o n t r a r y  t o  the  t e rm s  o f  the  d e b e n t u r e  wh ic h  p r o h i b i t e d  t h e
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a p p e lla r t  ftfA i a lie n a t in g  any of i t s  property  w ithout th e .. 

consent h i  the i^espwndent as the debenture h o lder except » f  

cfturse in  the «rd ina .rv  e *u rse  « f  i t s  bu sin ess.

W ith eegajiri to issu e  f ,  the learned judge answered i t
■ ■ A ••

iir  the w ega t ire , namely, that the see*»d  defendant was * * t  a 

bora f id e  purchaser fm r  va lu e  w ithout »o t ie e  because the sa le  

• f  the g«p*ipwrr between the two was ta in ted  w ith  frau d .

L a s t ly ,  the le a »e M  t y ia l  judge sfswere^ the th ird  

is su e  in  the a f f irm a t iv e , that the respondent had «  good t i t l e  

p a s * .  In  tfce c ir c u s s t a K e t ,  the learned jugate entei*ed 

judgement fo r  the p l a in t i f f  or. prayed, and, » l s °  dec lared  that  

the s a le  end t ra n s fe r  f e r  the g t^ w n  by the ap p e llan t t » -th e  

second defendant was. i l l e g a l ,  n u ll *nd ▼w.-d. ju d «e  a lso

made a • •^ se ^ u e n t ia l o rder that the r e g is t e r  o f  t i t l e s  be 

r e c t i f i e d  by d e le t in g  the r e g is t ra t io n  o f  the se^ «*<  defendant 

ae >wner th e reo f and fu r th e r  that the pur*haeer a t  tfc«- p u b lic  

a u c t i* *  lie »e f is tc rc < i m»Ter /?*>■= t ic n  S i (-3) o f  the- ta rd  

R eg is tra t io n  * r d 1ran »p  *"»>- 3-34.

-Chis- d-e*>isi«* aggrieved  Shinyan«m R e§ i*n a l Trading.

•‘bmpany Lim ited which the* f i l e d  th is  appea l, the memorandum 

th e reo f »o n s i » t in g  mt s ix  *a*u *da  « f  appeal.

B ef# »e  dea lin g  with the appeal or m erits , there in * 

p ^ in t  which we f e e l  i s  * f  such importance, though n«*t p a r t .# f  

th is  appeal ti»at i t  sh*uld )*e d ea lt  w ith to avoid i t  m is lead ing  

the l w e r  Cfurfcs i f  n «t  the High Court i t s e l f .

At the #«mmeiwemert o f  tb= t r i a l ,  Coursel f o r  the 

defendants ra if.ed  • p re lim in ary  « b je c t i «n  which i s  » •

| »« in t le »#  >*t% in  f a « t  and law that we f e e l  the t r i a l  judge  

*h «u ld  n »t  have expended e» **uch energy and time try ing  t *



r e s o l v e  i t .  I n  h i s  p r e l i m i n a r y  o b j e c t i o n ,  Cou n se l  f o r  th e  

d e f e n d a n t s  u rged  t h e  C o u r t  t o  d i s m i s s  the c a s e  a g a i n s t  the  

second d e f e n d a n t  b e c a u s e  i n  h i s  v i e w  i t  was w r o n g l y  j o i n e d .

C ounse l  t o l d  the  t r i a l  C o u r t  t h a t  the  second d e f e n d a n t  was 

w r o n g l y  j o i n e d  b e c a u s e  the  s u i t  i n  q u e s t i o n  i s  fo u nded  on 

two u n r e l a t e d  c o n t r a c t s .  One c o n t r a c t  was wh^t  he c a l l e d  

a d e b e n t u r e  c o n t r a c t  und“ r  wh ic h  th e  r e s p o n d e n t  advanced 

Sh. 50m t o  t h e  a p p e l l a n t  ard t h a t  s i n c e  the second d e f e n d a n t  

was n o t  a p a r t y  t o  t h i s  c o n t r a c t ,  i t  c o u ld  r o t  be  sued on i t .

The second c o n t r a c t ,  he s u b m i t t e d ,  i n v o l v e d  the  s a l e  o f  the  

godown by  th<= a p p e l l a n t  t o  the second  d e f e n d a n t  t o  whi ch  the  

r e s p o n d e n t  was n o t  a p a r t y ,  hence  i t  c o u l d  n o t  sue on i t .

We r emarked  t h a t  t h i s  o b j e c t i o n  was p o i n t l e s s  b o th  i n  f a c t  and 

i n  la w ,  b e c a u s e  i t  i s  c l ^ a r  t o  anyone r e a d i n g  the  p l a i n t  t h a t  

th e  r e s p o n d e n t  was n o t  s u in g  on any c o n t r a c t  e v en  i f  t h e r e  

was such a t h i n g  as a d e b e n t u r e  c o n t r a c t  o r  a g r e e m e n t  i n  l a w .

The r e s p o n d e n t  was s i m p l y  c h a l l e n g i n g  the  l e g a l i t y  nf the  s a l e  

and t r a n s f e r  o f  p r o p e r t y  -over  wh ich  i t  b » l i e v < ? d  i t  had a l e g a l  

c h a r g e .  T h i s  i s  the  f a c t u a l  p o s i t i o n .  On the  l f - g a l  f r o n t ,  t h e r e  

i s  no such t h i n g  as a d e b e n t u r e  c o n t r a c t  o r  a g r e e m e n t  i n  law 

f o r  th-> s i m p l e  r e a s o n ,  t h a t  such c o n t r a c t  i s  i m p o s s i b l e  t o  mak« .

A c o n t r a c t ,  l i k e  t a n g o  t a k e s  two t o  m a t e r i a l i s e .  But  a 

d e b e n t u r e ,  b e i n g  s i m p l y  a document  i s s u e d  by a company as 

e v i d e n c e  o f  3,ts i n d e b t e d n e s s  which i s  n o r m a l l y  s e c u r e d  by  a 

c h a r g e  o v e r  i t s  p r o p e r t y ,  can o r l y  be made and i s s u e d  b y  one 

s i d e ,  namel y  t h e  b o r r o w i n g  company.  T h e r e f o r e ,  s i n c e  C o u n s e l  

was making  s u b m i s s i o n s  on p o i n t s  whose  l e g a l  s i g n i f i c a n c e  he 

d i d  n o t  o b v i o u s l y  u n d e r s t a n d ,  the judcre should  have  d i s m i s s e d  

the  o b j e c t i o n  in  a f e w  l i n « s ,  m o s t l y  » # k i n g  C ounse l  t o  make 

h i m s e l f  more f a m i l i a r  w i t h  c o n c e p t s  i n  company l a w .  U n f o r t u n a t e l y ,

7

.../0



t h e  l e a r n e d  ju d g e  wen t  so f a r  as  t o  commend C o u nse l  f o r  what 

he c a l l e d  h i s  " l u c i d  s u b m i s s i o n s " ,  and th r o u g h o u t  the p r o c e e d i n g s  

and i n  h i s  j u d g s m e r t ,  the  l e a r n e d  ju d g e  t a l k s  o f  " d e b e n t u r e  

a g r e e m e n t " .  I f  l e f t  u n c o r r e c t ^ d  i t  can  c r e a t e  a wrong  i m p r e s s i o n  

i n  t h e  l o w e r  c o u r t s  t h a t  t h e r e  ara  such t h i n g s  as d e b e n t u r e  

c o n t r a c t s  and a g r e e m e n t s  i n  company l aw .  A l t h o u g h  the  words  

o f  C h i t t y ,  J .  i n  L ong  v s .  A b e r c o r r i s  S t a t e  & S l a b  Co. (1887 )

37 Ch. D 260 a t  pag e  264 t o  th e  e f f e c t  t h a t :

" I  c a r r o t  f i n d  any p r e c i s e  l e g a l  

d e f i n i t i o n  o f  t h e  te rm  " d e b e n t u r e " ,  

i t  i s  n o t  e i t h e r  i n  law o r  commerce 

a s t r i c t l y  t e c h n i c a l  t e rm  o r  w ha t  

i s  c a l l e d  a term o f  a r t "

sound s e v e r e l y  p e s s i m i s t i c  on th^ meaning and n a t u r e  o f  d e b e n t u r e s ,

i t  d o e s  r o t  mean t h a t  th e  term i s  i n c a p a b l e  o f  h a v i n g  a p r e c i s e

meaning  o r  t h a t  i t s  mean ing  i s  so  e l a s t i c  as a l s o  t o  be a

s p e c i e s  o f  c o n t r a c t .  O f  c o u r s e  th e  r i g h t s  o f  the d e b e n t u r e

h o l d e r  a r e  c o n t r a c t u a l  r i g h t s  r < oomp-isny,

b u t  t h a s o  c o n t r a c t u a l  r i g h t s  r e l a t e  t o  thp a g r e e m en t  fcp l end

by t h e  l e n d e r  and t o  b o r r o w  by t h e  c r e d i t o r .  D e b e n t u r e s  then

a r e  s p e c i e s  o f  documents  i s s u e d  by compan ie s  e v i d e n c i n g

t h e i r  i n d e b t e d n e s s -  w h i ch  ^/the i n d e b t e d n e s s / ,  i s  n o r m a l l y  b u t

n o t  n e c e s s a r i l y  s e cu r e d  by a c h a r g e  o v e r  the  c o m p a n y ' s  p r o p e r t y .

D e b e n t u r e s  w h ich  do  n o t  p r o v i d e  a c h a r a e  a re  c a l l e d  naked

d e b e n t u r e s .  I r  sum then d e b e n t u r e s  a r e  a c l a s s  o f  s e c u r i t i e s

i s s u e d  by  c o m p a n i e s .

H a v in g  p u t  the l e g a l  and f a c t u a l  p o s i t i o n  on th e  c o r r e c t  

f o o t i r g ,  we a r e  now i n  a p o s i t i o n  t o  d e a l  w i t h  the a p p e a l  b e f o r e  

us .
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As we have  a l r e a d y  i n d i c a t e d ,  the  a p p e l l a n t  f i l e d  a s i x  

p o i r t  memorandum o f  a p p e a l ,  b u t  i n  our  v i e w  the  c o n t r o l l i n g  

around i s  ground No.  3, i n  wh ich  the  a p p e l l a n t  c o m p la in e d  t h a t  

the  l e a r n e d  ju d g e  e r r e d  on p o i n t  o f  law grd f a c t  i n  h o l d i n g  

t h a t  the  d e b e n t u r e  ag r e e m en t  ( s i c )  Ex. P I  i s  a v a l i d  d e b e n t u r e  

f o r  t h e  1993/1994 l o a n .  We say  t h i s  i s  the  c o n t r o l l i n g  ground 

b e c a u s e  the  way t h i s  ground i s  d e t e r m i n e d  w i l l  a f f " c t  the  outcome 

o f  t h e  e n t i r e  a n p e a l .  On t h i s  p o i n t ,  d epen ds  th ^  d e t e r m i n a t i o n  

o f  the  q u e s t i o n  i n  ground one ,  t h a t  i s  w h e th e r  t h e  s a l e  and 

t r a n s f e r  o f  the  qodown by  the a p p e l l a n t  t o  th e  second  d e f e n d a n t  

was  l e g a l .  I t  w i l l  a l s o  d e t e r m in e  the  q u e s t i o n  i n  ground 5,  

t h a t  i s  w h e t h e r  the  r e s p o n d e n t  was e n t i t l e d  t o  s e l l  the  godown 

and p a s s  t h e  t i t l e  t o  t h e  p u r c h a s e r .

The l e a r n e d  t r i a l  j u d g e  made the d e c i s i o n  on th^  v a l i d i t y  

o f  the  d e b e n t u r e  w h i l e  d e a l i n g  w i t h  i s s u e  No.  3 wh ich  was 

wheth-'-r i n  th e  c i r c u m s t a n c e s ,  the p l a i n t i f f  was e n t i t l e d  t o  

s e l l  and p a s s  t i t l e  t o  t h e  p u r c h a s e r .  As a l r e a d y  i n d i c a t e d ,  

the  l e a r n e d  ju d g e  answered t h i s  i s s u e  in  tht; a f f i r m a t i v e  

h o l d i n g  t h a t  the  p l a i n t i f f  had a good t i t l e  t o  p a s s ,  but  we 

f e e l  t h a t  the f i r s t  p a r t  o f  the  i s s u e  whi ch  i s  w h e t h e r  the  

p l a i n t i f f  was e n t i t l e d  t o  s e l l  the  p r e m i s e s  under  the  te rms 

o f  the  d e b e n t u r e  was n o t  c l e a r l y  d e a l t  w i t h .  T h i s  q u e s t i o n  

was a s u b j e c t  o f  d e t a i l e d  a n a l y s i s  by Cou n se l  f o r  the  a p p e l l a n t  

i n  h i s  f i r a l  w r i t t e n  s u b m i s s i o n s .  In  h i s  d e t a i l e d  s u b m i s s i o n s ,  

l e a r n e d  C o u nse l  s t a t e d  t h a t  the  p l a i n t i f f  ( p r ^ s f r t  r e s p o n d e r t )  

was n o t  e n t i t l e d  t o  s e l l  th e  godown t o  r e c o v e r  i t s  l o a n ,  b e c a u s e  

f i r s t l y  th*-5 r e s p o n d e n t  d i d  n o t  have  such pow=r  unde r  t h e  

d e b e n t u r e  under  which i t  p u r p o r t e d l y  a c t e d .  I r  l aw ,  C o u n s e l  

s t a t e d ,  the  r ? m e d i e s  a v a i l a b l e  t o  th e  d e b e n t u r e  h o l d e r  i n  c a s e  

o f  d e f a u l t  i n  th e  payment  o f  the p r i n c i p a l  amount nr  i n t e r e s t ,
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a r e  t o  sue f o r  the  r e c o v e r y  o f  t h e  o u t s t a n d i n g  amount ; t o  f i l e  

a p e t i t i o n  i n  C o u r t  f o r  th e  w in d i n g  up o f  the  company; t o  

e x e r c i s e  any o f  the  p ow e r s  c o n f e r r e d  by the  d e b e n t u r e  i . e .  

a p p o i n t i n g  a r e c e i v r - r  o r  i f  th e  d e b e n t u r e  d o es  n o t  c o n t a i n  

such p o w e r s ,  the  d e b e n t u r e  h o l d e r  nay  a c p l y  t o  Co u r t  f o r  the  

a p p o i n tm e n t  o f  a r e c e i v e r  and/or  mahager ,  or an o r d e r  f o r  

s a l e  o r  f o r e c l o s u r e ;  L ea rn ed  Cou n se l  s t a t e d  f u r t h e r  t h a t  as 

the  d e b e n t u r e  r e l i e d  upon by  the  p l a i n t i f f  d i d  n o t  c o n f e r  on 

i t  any pow er  o f  s a l e ,  i t  was incumbent  upon i t  t o  a p p l y  to  

th.. C o u r t  f o r  an o r H e r  o f  s a l e .  Hence,  he c o n c l u d e d ,  as  i t  

had n e i t h e r  th e  po w er  o f  s a l e  unde r  the  d e b e n t u r e  no r  a C ou r t  

o r ^ e r  t o  s e l l  t h e  aodown by  p u b l i c  a u c t i o n ,  t h e  s a l e  e f f e c t e d  

by  the  r e s p o n d e n t  was i l l e g a l ,  t h e r e f o r e  n u l l  and v o i d  and n*> 

t i t l e  was t h e r e b y  p a s s e d .

The second r e a s o n  g i v e n  by  l e a r n e d  C ou nse l  i n  h i s  

s u b m is s i o n  was t h a t  when t h e  r e s p o n d e n t  proceeds . '4 t o  a u c t i o n  

t h e  godown on 20/8/94,  i t  haH a l r e a d y  been s o l d  on 10/8/94 

h ence  t h e r e  was no s u b j e c t  m a t t e r  to  s e l l  on 20/10/94.  In  

t h e s e  c i r c u m s t a n c e s ,  he s t a t e d ,  b o t h  the a u c t i o n e e r  and 

p u r c h a s e r  a e t e d  under  a m i s t a k e  o f  f a c t  as  t o  t h e  e x i s t e n c e  

o f  t h e  s u b j e c t  m a t t e r  so  t h a t  under  S e c t i o n  30 ( l )  o f  the  

Law o f  C o n t r a c t  O rd in a n c e  Cap.  433, the  r e s u l t i n g  c o n t r a c t  

o f  s a l e  was v o i d .

The l e a r n e d  t r i a l  j u d g e  d ^ a l t  w i t h  the  q u e s t i o n  on the 

a ssum pt i on  t h a t  the r e s p o n d e n t ' s  l o a n  t o  t l v-  a p p e l l a n t  was s t i l l  

s e c u r e d  by  th e  d e b e n t u r e  and t h a t  i n  s e l l i n g  t h e  godown t o  

r e c o v - r  the  l o a n ,  the r e s p o n d e n t  was p r o p e r l y  e x e r c i s i n a  i t s  

p r o f e s s e d  power  o f  s a l e .  A f t e r  ' ' i s c u s s i r g  what  happens  

a t  a s a l e  by  p u b l i c  a u c t i o n ,  and as t o  when th e  c o n t r a c t  i s  

c o n c l u d e d ,  p o i n t i n g  * u t  t h a t  such a t r a n s a c t i o n  i s  s u b j e c t
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t o  t h e  d o c t r i n ®  o f  c a v e a t  e m p to r ,  the ju d g e  c o r c lu r ' e H  as 

f o l l o w s :

" T h i s  e x p l a i n s  why S e c t i o n  51 ( 1 )  o f  the  

Land R e g i s t r a t i o n  O r d i r a r c e  do es  n o t  

r e q u i r e ,  i n  c a s e s  where  p r o p e r t y  i s  s o l d  

by a l e n d e r  i n  the  e x e r c i s e  o f  h i s  

p r o f e s s e d  power  o f  s a l e ,  t h e  r e g i s t r a r  o r  

p u r c h a s e r  t o  e n q u i r e  w h e t h e r  any Hr f a u l t  

has o c c u r e d i  The power  o f  s a l e  need no t  

be a b s o l u t e ,  i t  i s  enough t h a t  a 

r e a s o n a b l e  mah, p r u d e n t l y  i n v e s t i n g  h i s  

money i n  l an d  w i l l  have  r e a s o n a b l e  q rounds  

upon w h ic h  t o  b e l i e v e  t h a t  the  l e n d e r  has  

p ow er  t o  s e l l  th e  p r o p e r t y .  I n  my v i e w  

such pow er  i s  p r e su m 'd  t »  e x i s t  where  the  

s a l e  i s  by p u b l i c  a u c t i o n .  The power  t o  

s e l l  o r  t *  be  s p e c i f i c ,  t h e  l e n d e r ’ s 

p r o f e s s e d  pow er  r f  s a l e  a t  th e  p u b l i c  

a u c t i o n  i n  q u e s t i o n  i s  p r o t e c t e d  by  the  

o p e r a t i o n  o f  t h e  d o c t r i n e  « f  e s t o p p e l .

T h e r e  a r e  s e v e r a l  t yp ' - s  o f  e s t o p p e l ,  but  

e s t o p p e l  by  r e p u t a t i o n  i s  m« re  r e l e v a n t  

h*?re. By t h i s  d o c t r i n e ,  where  the  owner  

o f  p r o p e r t y  by  w o rd s  o r  c o n d u c t  r e p r e s e n t s  

o r  p e r m i t s  o r  p e r m i t s  i t  to be r e p r e s e n t e d  

t h a t  a n o t h e r  p e r s o n  i s  the owner  o f  qood s  

o r  o t h e r  p r o p e r t i e s ,  any s a l e  o f  such 

p r o p e r t y  by  t h a t  p e r s o n  i s  v a l i d  a g a i n s t  

the  t r u e  owner  as i f  t h e  s e l l e r  was 

a c t u a l l y  the  owner  t h e r e o f  as r e g a r d s  

anyone  b u y i n g  such n r o c e r t y  on r e l i a n c e  

o r  t h e  r e p u t a t i o n .  I t  has a l s o  been s a i d  

t h a t  e s t o p p e l  would  a r i s e  i f  th e  t r u »  

owner  r e p r . i s s r t s  o r  p e r m i t s  i t  t o  be 

r e p r e s e n t e d  t h a t  he had no i n t e r e s t  i n  the  

g o o d s .  I n  t h i s  c a s e  t h a t  i s  how DW.l  

b e h a v e d .  H» made r o  a t t e m p t  t o  s t o p  the  

s a l e  u n t i l  6 days  l a t e r  when he f i l e d  a 

s u i t  i n  C » u r t .  Hence th e  f i r s t  d e f e n d a n t
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i s  e s t o p p e d  f rom a s s e r t i n g  t h a t  the  

p l a i n t i f f  c o u l d  n o t  p a s s  a good t i t l e  

t o  t h e  p u r c h a s e r " .

I n  s u p p o r t  o f  t h e s e  v i e w s  the  l e a r n e d  ju d g e  qu o t ed  the  re marks  

o f  O e v l i n ,  J .  i n  the E n g l i s h  c a s e  o f  D i s t r i b u t o r  L t d .  v s .

Gold r i n g  1957 2 QB 600 a t  pag e  608:

"The c l a s s  « f  q u e s t i o n s  which r e l a t e  to 

how f e r  a p ' - rson who i s  n o t  th e  r e a l  

owner  o f  g o o d s ,  bu t  who a pp e a rs  t o  the 

w o r l d ,  o r  r a t h e r  t o  t h o s e  who d e a l  w i t h  

him as owner ;  ard who d e a l  w i t h  him on 

th e  f a i t h  o f  h i s  a p p a r e n t  o w n e rs h ip  

should  be  c a l l e d  t o  c o n f e r  upon a t h i r d  

p a r t y  a g r e a t e r  t i t l e  than he h i m s e l f  

h a s ---------. "

find in  an e a r l i e r  c a s e ,  Commonwealth T r u s t  v s .  A k t o y  /1926/ A.C .  

72 ,  i t  was d e c i d e d  t h a t  " i f  someone p e r m i t s  g o o d s  t o  go  i n t o  

p o s s e s s i o n  o f  a n o t h e r ,  w i t h  a l l  th e  i n s i g n i a  and i n d i c i a  o f  

a p p a r n t  t i t l e ,  i t  would  be  i n c o n s i s t e n t  w i t h  l e g a l  p r i n c i p l e  

t o  p e r m i t  t h e  t r a n s a c t i o n  t «  be u p s e t " .  However  the  

d i f f e r e n c e  w i t h  the  p r e s e n t  c a s e  wh ich  the l e a r n e d  ju d g e  

a p p a r e n t l y  m i s s e d  i s  t h a t  i n  t h i s  c a s e  th e  a p p e l l a n t  d i d  nrt 

p e r m i t  t h e  p r e m i s e s  t o  go  i r t *  the  p o s s e s s i o n  o f  th e  r e s p o n d e n t ,  

t o  t h e  c o n t r a r y ,  he d i d  n o t  o r  r e f u s e d  t o  s u r r e n d e r  t h r  t i t l e  

d e e d s  t h e r e o f ,  and d i d  n o t  r e g i s t e r  the  d e b e n t u r e  as  r e q u i r e d  

by  l a w .

But as we have  a l r e a d y  s t a t e d ,  th e s e  f i n d i n g s  o f  tihe 

l e a r n e d  t r i a l  j u ^ g e  w e r e  p r e d i c a t e d  *n  the  p r e m i s e  t h a t  the  

s e c u r i t y  p r o v i d e d  by  the  d e b e n t u r e  was a v a i l a b l e  t o  the  

r e s p o n d e n t  a t  t h e  t im e  i t  H e d g e d  t o  s e l l  the godown t *  

r e a l i s e  the amourt  o f  th^  l o a n .  I n d - e d ,  pvt the two r e a s o n s
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g i v e n  by Counse l  f o r  the  a p p e l l a n t  i r  h i s  w r i t t e n  s u b m is s i o n s  

on i s s u e  No .  3, we r e  based  on the same a s s u m p t io n  and t h r o u g h o u t  

t h e  p r o c e e d i n q s  i n  t h e  High  C o u r t ,  the  c a s e  p r o c e e d e d  on t h a t  

b a s i s .  Both  s i d e s  i n  t h e  c a s e  saw t h e  wisdom o f  e n g a g i n g  the  

s e r v i c e s  o f  more e x p e r i e n c e d  C ou n s e l  to  a rgue  t h e i r  r e s p e c t i v e  

c a s e s  i n  t h i s  C o u r t .  I n  r e c o g n i z i n g  the  t a l e n t s  o f  Counse l  on 

b o t h  s i d e s ,  we w a r t  t o  say  t h a t  th e  p a r t i e s  c o u l d  n o t  have  made 

b e t t e r  c h o i c e s .  Both  K r .  Rweyemamu who m a r s h a l l e d  the  a p p e l l a n t s ’ 

c a s e ,  and P r o f e s s o r  F imbo who r e s i s t e d  t h e  a p p e a l  on b e h a l f  o f  

th e  r e s p o n d e n t ,  l e f t  no s t o n e s  unturned  i n  t h e i r  r e s p e c t i v e  

f i g h t s  b o th  a t  f a c t u a l  and l e g a l  l e v e l s .  Our w i s h  i s  t h a t  

such h i g h  l e v e l  p e r f o r m a n c e  w i l l  become s t an d a rd  t o  the  g r e a t e r  

m a j o r i t y  o f  the  members o f  th e  T a n z a n i a  Bar .

I n  a r g u i n g  the  a p p e a l ,  Mr. Rweyemamu l e a r n e d  Counse l  f o r

d i s c a r d e d  , . ,,
t h e  a p p e l l a n t s ,  ' the  p r e m i s e  ad op ted  t h r o u g h o u t  th e

t r i a l  b o t h  b y  the t r i a l  C o u r t  and CounSal  who a ppea re d  i n  t h a t

C o u r t ,  t h a t  t h e  s e c u r i t y  p r o v i d e d  by  t h e  d e b e n t u r e  was s t i l l

a .«a i la b le  t *  the resp®ndervt a t t-hp time o f  the sa l^  o f the

godown by  p u b l i c  a u c t i o n .  Mr .  Rweyemamu su b m i t t e d  t h a t  as the

d e b e n t u r e  was n o t  r e g i s t e r e d ,  t h e  l o a n  e x t e n d e d  by  the

r e s p o n d e n t  t o  th e  a p p e l l a n t  remained  u n s e c u r e d .  He added t h a t

unde r  S e c t i o n  79 o f  t h e  Companies  O rd i n a n c e ,  Cap.  212,  an

u n r e g i s t e r e d  d e b e n t u r e  i s  v o i d  a g a i n s t  t h e  l i q u i d a t o r  and any

c r e d i t o r  o f  th e  company.  T h e r e f o r e ,  he s a i d ,  the  r i g h t s  o f

the  r e s p o n d e n t  as  an un s ec u red  c r e d i t o r ,  w?is t o  demand repaym ent

w i t h i n  42 d a v s  a f t e r  i t s  l o a n  became u n s e c u r e d .  A f t e r  t h i s

p e r i o d ,  he s a i d ,  the  r e s p o n d e n t  c o u l d  no t  go  back t o  the

d e b e n t u r e  and p u r p o r t  t o  e x e r c i s e  the  power  o f  s a l e  u n de r  i t .

The o n l y  c o u r s e  open t o  the  r e s p o n d e n t  as  an u ns e cu re d  c r e d i t o r ,

he added,  was t o  p r o c e e d  by way  o f  o r d i n a r y  c i v i l  s u i t  t o
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r e c o v e r  i t s  u ns s cu r? ^  l o a r .  W i th  r r o a r d  t o  the  a l l e g a t i o n  t h a t  

t h e  a p p e l l a n t s '  s a l e  o f  the  godown t o  the  second d e f e n d a n t  was 

t a i n t e d  w i t h  f r a u d ,  Mr .  Rweyemamu su b m i t t e d  t h a t  the f r a u d ,  i f  

any ,  c o u l d  o n l y  a f f e c t  the s a l e  t o  the second ^ e f ^ n d a n t  i f  a t  

th e  t i m e  o f  t h i s  s a l e ,  the  l o a n  advanced by t h e  r e s p o n d e n t  was 

s t i l l  s e c u r e d  by th e  d e b e n t u r e .  T h i s  i s  b e c a u s e ,  he c o n t e n d e d ,  

t h e r e  can be no f r a u d  i n  the  sale- t o  the second d e f e n d a n t  i f  

th e  d e b e n t u r e  no l o n g e r  a c t e d  as s e c u r i t y  f o r  t h e  r e s p o n d e n t ' s  

l o a n .  W i t h  th e  d e b e n t u r e  no l o n g e r  i n  f o r c e ,  he s a i d ,  the  

godown was n o t  encum bered ,  w i t h  t h e  c on s e q u e n c e  t h a t  th e  a p p e l l a n t  

was f r e e  t o  d i s p o s e  i t  i n  any manner i t  w i s h e d .  T h i s  f r e e d o m ,  

he added ,  e x t e n d e d  t o  the  marner  i n  which the a p p e l l a n t  t r e a t e d  

the  p r o c e e d s  o f  such s a l e s .  As a c o r o l l a r y  t o  t h e i r  argument ,

I-lr. Rweyemamu su b m i t t e d  t h a t  as the  r e s p o n d e r t ,  the d e b e n t u r e  

h o l d e r ,  r o  l o n g e r  had any r i g h t s  unrfer the  d e b e n t u r e ,  i t  

c o u l d  n o t  p u r p o r t  t o  e x e r c i s e  the  power  o f  s a l e  under  t h a t  

d e b e n t u r e  even  i f  the  s a id  d e b e n t u r e  p r o v i d e d  such pow er ,  

hence  the r e s p o n d e n t  had no r i g h t  t o  s e l l  the godown,  he had 

no t i t l e  i n  the godown w h ic h  he c o u ld  p as s  t o  any b u y e r .

Pr. h i s  p a r t ,  P r o f .  F imbo d e a l t  w i t h  the  d e b e n t u r e  a t  

t h r e e  l e v e l s .  These  w e r e  th e  v a l i d i t y  o f  t h e  d e b e n t u r e  a t  

th e  t ime  th^ r e s p o n d e n t  d e c i d e d  t o  a u c t i o n  t h «  qodown.  The 

p o w e r s  o f  the  d e b e n t u r e  h o l d e r  and t h e  f r a u d u l e n t  a c t s  o f  

t h e  a p p e l l a n t  company.

W i t h  r e g a r d  t o  th e  s t a t u s  o f  the d e b e n t u r e  a t  the  t ime 

tha  godown was b e i n g  a u c t i o n e d  by th e  r e s p o n d e n t ,  P r o f e s s o r  

F imbo su b m i t t e d  t h a t  i t  was s t i l l  i n  f o r c e .  He c o n c e d e d  

t h a t  t h e  d e b e n t u r e  was n o t  r e g i s t e r e d ,  bu t  added t h a t  i t  was
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n o t  r e g i s t r a b l e  under  S e c t i o n  8 ( 2 )  ( d )  o f  the* R e g i s t r a t i o n  

o f  Documents O rd in an c e  Cap.  117 because  a d e b e n t u r e  do e s  no t  

c r e a t e  a t r u s t ,  and s u b - s e c t i o n  ( 2 )  ( k )  o f  the  same O rd in an ce

e x c l u d e s  a l l  documents  r e l a t i n g  t o  land  f r om  r e q i s t r a t i o n  

u n d e r  the  O r d i n a n c e .  The o n l y  la w ,  he s a i d ,  wh ic h  r e q u i r e s  

r e g i s t r a t i o n  o f  d e b e n t u r e s  i s  the Companies  O r d in a n c e  Cap. 212 

u nde r  S e c t i o n  80, and t h a t  the c o n s e q u e n c e s  o f  non—r e g i s t r a t i o n  

a r e  l i s t e d  i n  S e c t i o n  79.  But , he added ,  t h e  o n l y  way i n  

w h ic h  t h i s  d e b e n t u r e  c o u ld  be e x t i n g u i s h e d  o r  b r o u g h t  t o  an 

end was th r o u g h  the  c o n d i t i o n s  i n  P a r a g r a p h  17 b e i n g  s a t i s f i e d  

and t h a t  t h e r e  i s  no e v i d e n c e  i n d i c a t i n g  t h a t  t h e s e  c o n d i t i o n s  

w e r e  s a t i s f i e d ,  hence  i n  h i s  s u b m i s s i o n ,  the  d e b e n t u r e  was 

s t i l l  s u b s i s t i n g  a t  the  t ime  the r e s p o n d e n t  d e c i d e d  t o  a u c t i o n  

th e  godown unde r  i t .

R e g a rd in g  the  p ow e r s  o f  t h e  d e b e n t u r e  h o l d e r ,  P r o f e s s o r  

F imbo co n c e de d  t h a t  no r e c e i v e r  o r  manager was a p p o i n t e d  and 

t h a t  unde r  the te rms o f  t h e  d e b e n t u r e ,  the  r e s p o n d e n t  c o u ld  

n o t  e x e r c i s e  t h e  po w er  o f  s a l e  d i r e c t l y ,  bu t  he u rged  t h i s  

C o u r t  t o  a c c e p t  t h e  t r i a l  j u d g e 1s j u s t i f i c a t i o n  » f  th e  

r e s p o n d e n t ' s  d i r e c t  e x e r c i s e  o f  th e  power  o f  s a l e ,  namel y  

t h a t  i t  was  e x e r c i s i n g  i t s  p r o f e s s e d  power  o f  s a l e  as  l e n d e r  

and t h a t  t h i s  p r o f e s s e d  pow er  o f  s a l e  e x e r c i s e d  th r o u g h  a 

p u b l i c  a u c t i o n ,  i s  p r o t e c t e d  by o p e r a t i o n  o f  the  d o c t r i n e  o f  

e s t o p p e l .

L a s t l y ,  r e g a r d i n g  th e  a p o e l l a r t s '  f r a u d u l e n t  a c t s ,  

P r o f e s s o r  F im b »  p a i n t e d  the  f o l l o w i n g  p i c t u r e  o f  t h e  a p p e l l a n t ' s  

c o n d u c t  and a c t i o n s  whi ch  he s a id  w~re f r a u d u l e n t  and t h a t  

t h e r e f o r e  the  su bsequen t  s a l e  o f  the godown by the  a p p e l l a n t  

t o  the  second d e f e n d a n t  was v o i d .  He s a i d  t h a t  t h e  a p p e l l a n t  

i s s u e d  a d e b e n t u r e  t o  the  r e s p o n d e n t  on the  s e c u r i t y  o f  wh ich

. - . / * «
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the  r e s p o n d e n t  l e n t  moneys t o  t h e  a p p e l l a n t .  A f t e r  c o m p l e t i o n  

o f  t h i s  a g r e e m e n t  f o r  an o v e r d r a f t  f a c i l i t y  s e c u r e d  by the  

d e b e n t u r e ,  the  a p p e l l a n t  behaved i n  the  f o l l o w i n g  manner .

F i r s t l y ,  i t  f a i l e d  o r  n e g l e c t e d  t o  r e g i s t e r  the  d e b e n t u r e  w i t h  

th e  R e g i s t r a r  o f  C ompan ie s .  S e c o n d l y ,  the a p p e l l a n t  f a i l e d  

t o  hand o v e r  t i t l e  d e e d s  t o  the  r e s p o n d e n t  o f  the  p r o p e r t i e s  

c h a r g e d  by t h e  d e b e n t u r e .  T h i r d l y ,  the  a p p e l l a n t  s u f f e r e d  

d i s t r e s s  by  th e  Income Tax Departm en t  and upon th e  s a l =  o f  i t s  

m o to r  v e h i c l e  i n  s a t i s f a c t i o n  o f  t h i s  d i s t r e s s ,  the  a p p e l l a n t  

d e p o s i t e d  w i t h  a n o t h e r  bank,  CRDB, the  p r o c e e d s  o f  such s a l e  

c o n t r a r y  t o  t h e  p r o v i s i o n s  o f  p a r a g r a p h  4 o f  the  d e b e n t u r e  

w h ic h  p r o v i d e d  t h a t  d u r i n g  the  c o n t i n u a n c e  o f  t h e t  s e c u r i t y  

( t h e  d e b e n t u r e ) ,  the  r e s p o n d e n t  would be  a p p o i n t e d  and a c t  as 

t h e  s o l e  ban k e r  o f  th^  a p p e l l a n t .  F o u r t h l y ,  t h a t  t h e  a p p e l l a n t  

f a i l e d  t o  p ay  the  l o a n  a f t ^ r  r e c e i v i n g  n o t i c e s  f r o m  the  r e s p o n d e n t .  

L a s t l y ,  t h a t  e v e n  a f t e r  l e a r n i n g  o f  t h e  s a l e  o f  t h e  godown th ro ugh  

p u b l i c  a u c t i « i » ;  s e n d in g  i t s  o f f i c i a l s  t o  t h e  a u c t i o n  and 

i n f o r m i n g  i t s  c u s t o m e r  o f  t h i s  s a l e ,  the  a p p e l l a n t  s t i l l  w e n t  

ahead n o t  * n l y  w i t h  t h e  s a l e  o f  th e  godown t o  the  second 

d e f e n d a n t ,  bu t  a c t u a l l y  p r o c e e d e d  t o  e x e c u t e  a deed o f  t r a n s f e r  

i n  i t s  f a v » u r .  I n  a d d i t i o n ,  P r o f .  Fimbo wer t  on , '  a t  the  h e a r i n g  

o f  C i v i l  Case  No.  18/94,  the  a p p e l l a n t  c om m it te d  a n o t h e r  a c t  

o f  f r a u d ,  i n  t h a t  i t  c o n c e a l e d  f r om  t h e  High C o u r t  the  a c t  o f  

t r a n s f e r  o f  t h e  godown t o  the  second  d e f e n d a n t .  By c o n c e a l i n g  

v i t a l  i n f o r m a t i o n  f r o m  the  C ^ u r t ,  P r o f e s s o r  F i mbo s u b m i t t e d ,  

t h e  a p p e l l a n t  w-is d e f r a u d i r g  i t .  Q u o t i n g  a d e c i s i o n  o f  t h i s  

C o u r t  i n  Mtumwa Rash id  v s .  Abda l l a h I d d And ^noth-^r C i v i l  

A p p e a l  No .  22 o f  1993,  P r o f e s s o r  F imbo a s s e r t e d  t h a t  a 

t r a n s a c t i o n  l i k e  th e  one i n  the  p r e s e n t  c a s e ,  wh ic h  i s  t a i n t e d  

w i t h  f r a u d ,  i s  v o i d  and should  be s e t  a s i d e .  On t h i s  p r i n c i p l e ,
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he u rged  t h i s  C o u r t  t o  s e t  a s i d «  the  s a l e  ard  t r a n s f e r  o f  the 

godown by  th e  a p p e l l a n t  t o  the  s e c o r d  d e f e n d a n t .

I n  ou r  v i e w ,  t h “ se s t r o r g l y  opposed p o s i t i o n s  can o n l y  

be r e s o l v e d  by t h e  C o u r t  a p p l y i n g  th--' r e l e v a n t  p r o v i s i o n s  

o f  t h e  l a w .  The d e b e n t u r e  E x b t .  P I  was n r t  r e g i s t e r e d  bo th  

u n d e r  t h e  R e g i s t r a t i o n  o f  Documents  O rd in a n c e  Cap.  117 and 

th e  Companies  O r d i r a n c e  Cap.  212.  The e f f e c t  o f  t h i s  

n o n - r e g i s t r a t i o n  a c c o r d i n g  t o  Mr. Rweyemamu was t o  r e n d e r  

t h e  d e b e n t u r e  u n e f f e c t u a l  l e a v i n g  th e  r e s p o n d e n t 1s l o a n  t o  

t h e  a p p e l l a n t  u n s e c u r e d .  S e c t i o n  9 o f  the R e g i s t r a t i o n  o f  

Documents O r d in a n c e  p r o v i d e s  as  f o l l o w s :

" 9 .  No document  o f  which th e  

r t - a i s t r a t i o n  i s  c o m p u l s o r y  s h a l l

be e f f e c t u a l  t o  p as s  any land o r
. . . . . . r e n d e rany i n t e r e s t  t h e r e i n  o r  c *

such l s n d  l i a b l e  as s e c u r i t y  f o r

t h e  payment  o f  money,  o r  be r e c e i v e d

as  e v i d e n c e  o f  any d e a l i n g  a f f e c t i n g

such land  u n l e s s  and u n t i l  i t  has

been r e g i s t e r e d . "

P r o f . F i m b o 1s answer  t o  t h i s  was t h a t  t h i s  p r o v i s i o n  c a n n o t  

i n v a l i d a t e  th e  d e b e n t u r e  b eca u se  i t  was n o t  r e g i s t r a b l e  unde r  

Cap.  117 S e c t i o n  8 ( 2 )  ( d )  t h e r e o f ,  as  i t  d i d  n o t  c r e a t e  a

t r u s t  and t h a t  i t  was a l s o  e x c lu d e d  by the  p r o v i s i o n s  o f  

S u b - s e c t i o n  ( 2 )  ( k ) .  We a g r e e ,  srd t h a t  f o r  t h a t  r e a s o n ,

th e  d e b e n t u r e ' s  e f f e c t i v e n e s s  c a n n o t  be d e t e r m i n e d  by 

S e c t i o n  9 o f  t h e  R e g i s t r a t i o n  o f  Documents O r d i n a n c e  Cap. 117. 

But the  d<=>b°rture was  mos t  c e r t a i n l y  c o m p u l s o r i l y  r e q i s t r a b l e  

u n d e r  the  Companies  O r d i n a n c e .  S e c t i o n  8*  t h e r e o f  p r o v i d e s  

as  f o l l s w s :
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"80  ( 1 )  -  I t  s h a l l  be t h e  d u t y  o f  a 

company t o  send t o  th e  R e g i s t r a r  f o r  

r e g i s t r a t i o n  t h e  p a r t i c u l a r s  o f  e v e r y  

c h e r g e  c r e a t e d  by the  company and o f  

th e  i s s u e s  o f  d e b e n t u r e s  o f  a s e r i e s ,  

r e q u i r i n g  r e g i s t r a t i o n  under  the  l a s t  

f o r e g o i n g  S e c t i o n  (S .  79 )  bu t  

r e q i s t r a t i o n  o f  any such c h a r g e  may 

be e f f e c t e d  on the  app l i c a t i o n  o f  any 

p e r s o n  i n t e r e s t ed  t h e r e i n .  /_emphasis 

i s  ou rs/

( 2 )  Where r e g i s t r a t i o n  i s  

e f f e c t e d  on th e  a p p l i c a t i o n  o f  some 

p e r s o n  o t h e r  . than the  company,  t h a t  

p e r s o n  s h a l l  be e n t i t l e d  t o  r e c o v e r  

f r o m  the company t h e  amount o f  any 

f e e s  p r o p e r l y  p a id  by him t o  th e  

r e g i s t r a r  o f  the  r e g i s t r a t i o n .

( 3 )  I f  any Company makes 

d e f a u l t  i n  s e n d i n g  t o  th e  r e g i s t r a r  

f o r  r e g i s t r a t i o n  the  p a r t i c u l a r s  o f  

any c h a r g e  c r e a t e d  by  the  Company, 

o r  o f  the i s s u e s  o f  d e b e n t u r e s  o f

a s e r i e s  r e q u i r i n g  r e g i s t r a t i o n  as 

a f o r e s a i d ,  th e n ,  v r l e s s  the  

r e g i s t r a t i o n  has  been e f f e c t e d  on 

the  a p p l i c a t i o n  o f  some o t h e r  

p e r s o n ,  the  Company and e v e r y  

d i r e c t o r ,  manager ,  s e c r e t a r y  or  

o t h e r  p e r s o n ,  who i s  k n o w i n g l y  a 

p a r t y  t o  the  d e f a u l t ,  s h a l l  be 

l i a b l e  t o  a f i n e  n o t  e x c e e d i n g  

t w e n t y  thousand s h i l l i n g s  f o r  

e v e r y  day  d u r i n g  wh ic h  the  d e f a u l t  

c o n t i n u e  s . "
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And S e c t i o n  79 p r o v i d e s  as f o l l o w s :

79 ( 1 )  -  S u b j e c t  t o  the  p r o v i s i o n s  o f  

t h i s  p a r t  o f  t h i s  O rd i n a n c e ,  e v  = r y  

c h a r g e  c r ° a t ; H  a f t e r  th e  f i x e d  d a t e  

by  a company r e g i s t e r e d  in  the  

t e r r i t o r y  and b e i n g  a c h a r g e  t o  wh ich  

t h i s  s e c t i o n  a p p l i e s  s h a l l ,  so f a r  as 

any s e c u r i t y  on the  c om p a n y ' s  p r o p e r t y  

o r  u n d e r t a k i n g  i s  c o n f e r e d  t h e r e b y ,  be 

v o i d  a g a i n s t  the l i q u i d a t o r  and any 

c r e d i t o r  o f  t h e  company,  u n l e s s  t h e  

p r e s c r i b e d  p a r t i c u l a r s  o f  th e  c h a r g e ,  

t o a e t h e r  w i t h  the  i n s t r u m e n t ,  i f  any,  

by wh ich  th e  c h a r g e  i s  c r e a t e d  o r  

e v i d e n c e ,  or  a c o p y  t h e r e o f  v e r i f i e d  

i n  th e  p r e s c r i b e d  manner,  a r e  d e l i v e r e d  

t o  o r  r e c o v e r e d  by the r e g i s t r a r  f o r  

r e g i s t r a t i o n  i n  a manner r e q u i r e d  by  

t h i s  o r d i n a n c e  w i t h i n  f o r t y  two days  

a f t e r  t h e  d a t e  o f  i t s  c r e a t i o n ,  but  

w i t h o u t  p r e j u d i c e  t o  a r y  c o n t r a c t u a l  

o b l i g a t i o n  f o r  r ep aym en t  o f  t h e  money 

t h e r e b y  s e c u r e d ,  and when a c h a r a e  

becomes v o i d  under  t h i s  s e c t i o n  the  

money s e c u r e d  t h e r e b y  s h a l l  

i m m e d i a t e l y  become p a y a b l e .

( 2 )  T h i s  s e c t i o n  a p p l i e s  t o  

the  f o l l o w i n g  c h a r g e s .

( a )  A c h a r g e  f o r  t h e  purpose  

o f  s e c u r i n g  any i s s u e  o f  

d e b e n t u r e  s.

( f )  A f l o a t i n q  c h a r c "  on th c 

u n d e r t a k i n g  o r  p r o p e r t y  

o f  t.h<=> company.
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T h i s  s e c t i o n  then a p p l i e d  t o  t h e  d e b e n t u r e  E x b t .  P I  

i s s u e d  by  t h e  a p p e l l a n t .  P r o f e s s o r  Fimbo c onced ed  t h a t  tha  

d e b e n t u r e  Exhbt .  P I  was r e q u i r e d  t o  be r e g i s t e r e d  under  

S e c t i o n  80 o f  t h e  co m pa n ie s  o r d i n a n c e  and t h a t  the  r e l e v a n t  

p e n a l t i e s  f o r  d e f a u l t  a r e  s p e l t  ou t  i n  S e c t i o n  79,  but  he 

s u b m i t t e d  t h a t  d e s p i t e  t h i s  non c o m p l i a n c e  w i t h  S e c t i o n  80, 

th e  d e b e n t u r e  was s t i l l  in. f o r c e  b e c a u s e ,  i n  h i s  s u b m i s s i o n ,  

th e  o n l y  way i n  w h ic h  t h i s  d e b e n t u r e  c o u l d  be b r o u g h t  t o  an 

end was  th r o u g h  t h e  r e a l i s a t i o n  o f  the c o n d i t i o n s  i n  p a r a g r a p h  

17 o f  th?  d e b e n t u r e  and t h a t  t h e r e  i s  no e v i d e n c e  t h a t  the 

c o n d i t i o n s  ir.  t h a t  p a r a g r a p h  had been s a t i s f i e d .  We a p p r e c i a t e  

th e  i n g e n u i t y  o f  t h e  a rgument ,  but  w i t h  r e s p e c t  i t  has no 

v a l i d i t y .  A p r i v a t e  agrf3f--m?rt c a n n o t  r e p l a c e  t h e  c l e a r  t e r n s  

o f  t h e  l a w  o f  th e  l a n d .  No one i s  a l l o w e d  t o  c o n t r a c t  ou t  o f  

the  l a w .  S e c t i o n s  80 and 79 o f  t h e  Companies O r d i n a n c e ,  a r e  

q u i t e  c l e a r  as  t o  t h e  r e g i s t r a t i o n  o f  c h a r g e s  and the 

c o n s e q u e n c e s  o f  n o n - r s g i s t r a t i o n , t h a t  i f  the  c h a r g e  i s  n o t  

r e g i s t e r e d  w i t h i n  f o r t y  two d a y s ,  i t  becomes v o i d ,  ard the  

l o a n  so s e c u r e d  b e c o iw  s i m m e d i a t e l y  p a y a b l e .  T h e r e f o r ,  

s i n c e  t h i s  d e b e r t u r e  w--)s n o t  r e g i s t e r e d  unde r  S e c t i o n  80 

w i t h i n  f o r t y  two d a y s ,  i t  became v o i d  a t  t h e  end o f  t h a t  

o e r i o d .  The r e s p o n d e n t ' s  o v e r d r a f t  f a c i l i t y  became u n s e c u r e d ,  

th e  d e b e n t u r e  as i t  ware p assed  o u t  o f  e x i s t e n c e .  A l l  t h a t  

t b s  r e s p o n d e n t  was l e f t  w i t h  w e r °  h i s  c o n t r a c t u a l  r i g h t s  t o  

r e c o v e r  t h e  d e b t  unde r  o r d i n a r y  c i v i l  l i t i g a t i o n .  When 

t h e r e f o r e  the  r e s p o n d e n t  embarked upon the  e x e r c i s e  o f  i t s  

p u r p o r t e d  p o w er  o f  s a l e  unde r  the  d e b e n t u r e ,  and s o l d  t h e  

godown th r o u g h  a p u b l i c  a u c t i o n ,  i t  had no such r i g h t  o f  

s a l e ,  i t  had n «  i n t e r e s t  i n  the  godown which i t  c o u l d  pa ss  

t o  any b u y e r .  The s a l e  o f  the godown by the respon-^^nt  was 

n u l l  and v o i d  and t h e r e f o r e  no i n t e r e s t  passed  t o  the  b u y e r .
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But e v e n  i f  t h e  d e b e n t u r e  E x b t . P I  had been p r o p e r l y  

r e g i s t e r e d  and was v a l i d  a t  t h e  t im e  o f  t h e  s a l e  o f  th e  godown 

by  the  r e s n o n d e n t ,  i t  would  make r o  d i f f e r e n c e  on th e  v a l i d i t y  

o f  th e  s a l e  by  t h e  r e s p o n d e n t ,  b e c a u s e ,  unde r  the  d e b e n t u r e  

t h e  r e s p o n d e n t  had no d i r e c t  power  o f  s a l e .  A l l  t h a t  the  

d e b e n t u r e  p r o v i d e d  was f o r  th e  a p p o in tm e n t  o f  a r e c e i v e r  i n  

the  e v e n t  o f  a d e f a u l t .  The . r e c e i v e r  would then a c t  i n  the 

i n t e r e s t s  o f  b o t h  t h e  l e n d e r  and the  b o r r o w e r .  The r e s p o n d e n t  

c o u l d  n o t  a c t  as  r e c e i v e r  unde r  the  d e b e n t u r e .  As K a t i t i ,  J . , 

remar ked  i n  a r u l i n g  i n  C i v i l  A p p l i c a t i o n  No.  18/94 r e l a t i n g  

t o  t h e  same s u b j e c t  m a t t e r :

" t h e  d e f e n d a n t  ( p r e s e n t  r e s p o n d e n t )  

r e s e r v e d  i t s e l f  ( s i c )  a b l a n k  ch eq u e ,  

t o  r e c o v e r  i t s  money i . e .  a p p o i n t  

i t s e l f  a p r o s e c u t o r ,  j u d g e ,  pass  

j u ^ g e m o n t / d e c r e e  e x e c u t e  the same, 

i n i t i a t e  the  p u b l i c  a u c t i o n  and 

p o c k e t  th e  p r o c e e d s  t h e r e o f . "

In  h i s  s u b m i s s i o n . P r o f .  F i mbo was awar e  o f  t h i s  d i f f i c u l t y .  

As  i t 'd i r o t e d  e a r l i e r ,  he c onced ed  t h a t  n o  r e c e i v e r  was a p p o i n t e d  

i n  t e rms  o f  t h e  d e b e n t u r e ,  n e v e r t h e l e s s ,  he u r g e d  t h i s  O u r t  

t o  a g r e e  w i t h  the  t r i a l  j u d g e ’ s j u s t i f i c a t i o n  o f  t h e  r e s p o n d e n t ' s  

a c t i o n ,  n a m e l y ,  t h a t  i t  was p r o p e r l y  e x e r c i s i n g  i t s  p r o f e s s e d  

p o w e r  o f  s a l e .  T h i s  may be so ,  bu t  i f  t h e  r e s p o n d e n t  had any 

p ow er  o f  s a l e ,  p r o f e s s e d  o r  o t h e r w i s e ,  such p o w er  c o u ld  o n l y  

be  d e r i v e d  f r om  the d e b e n t u r e  w h ic h  s p e l t  ou t  t h e  mode o f  

e x e r c i s i n g  i t  namely  th r o u g h  a r e c e i v e r  d u l y  a p p o i n t e d .  The 

r e s p o n d e n t  had no d i r e c t  p o w er  o f  s a l e  wh ic h  i t  p u r p o r t e d l y  

e x e r c i s e d  i r  t h i s  c a s e .  In  th e  c i r c u m s t a n c e s ,  the r e s p o n d e n t  

had no i n t e r e s t  i r  the  qodown wh ich  i t  c o u l d  p a s s  t o  the  

p u r c h a s e r  a t  a p u b l i c  a u c t i o n .  The s a l e  was t h e r e f o r e  n u l l  

ard v o i d .  But as  we have  a l r e a d y  f o u n d ,  the  d e b e n t u r e  had
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a l r e a d y  been  r e n d e r e d  v o i d  a t  t K°  t ir>o o f  t h e  s a l e  o f  the  

godown b y  p u b l i c  a u c t i o n .  We t h e r e f o r e  a g r e e  w i t h  the 

c o m p l a i n t  i n  ground 3 o f  th e  memorandum o f  a p p e a l  t h a t  th e  

l e a r n e d  t r i a l  j u d a e  e r r e d  i n  law and f a c t  i n  h o l d i n g  t h a t  

th e  d e b e n t u r e  was v a l i d  f o r  the  1993/94 l o a n .  I t  was r e n d e r e d  

v o i d  a f t e r  f o r t y  two d a y s  f o r  n o n - r e g i s t r a t i o n .

We said, e a r l i e r  t h a t  t h i s  was the  c o n t r o l l i n g  ground 

o f  a p p e a l ,  b e c a u s e  t h e  way  t h i s  ground i s  r e s o l v e d  would 

e f f e c t  the  outcome o f  the  a p p e a l .  I t  would  a f f e c t  the  

d e t e r m i n a t i o n  o f  the  c o m p l a i n t  i r  around one namely  w h e th e r  

the  s a l e  and t r a n s f e r  o f  t h «  qodown by the  a p p e l l a n t  t o  the 

second d e f e n d a n t  was l e g a l .  The t r i a l  ju dg e  r u l e d  t h a t  i t  

was  r o t  i r  t h a t  i t  was t a i n t e d  w i t h  f r a u d .  But t h i s  f i l i n g  

was based on th<=> p r e m i s e  t h a t  t h «  d e b e n t u r e  was v a l i d  and 

s u b s i s t i n g  a t  the  t im e  the two s a l e s  by  the  r e s p o n d e n t  and 

th e  a p p e l l a r t  were  u n d e r t a k e n  and c o n c l u d e d .  S in c e  we have  

found t h a t  th e  d e b e n t u r e  was a l r e a d y  v o i d  a t  the t i m e  * f  

the  two s a l e s ,  tt>~ godown was r » t  i n  a r y  way encumbered as 

th e  r e s p o n d e n t ' s  l o a n  was u n s e c u r e d ,  the  a p p e l l a r t  was f r e e  

t o  d e a l  w i t h  i t  i n  any manner i t  w i s h e d .  T h ° r e  c o u ld  be no 

f r a u d  i n  th e  a p p e l l a n t  s e l l i n g  i t s  unencumbered p r o p e r t y  or  

d e p o s i t i n g  th e  p r o c e e d s  o f  any such s a l e  i n  any bank i t  

w i s h e d ,  s i n c e  th e  d e b e n t u r e  wh ich  r e s t r i c t e d  i t s  b a n k in g  

t r a n s a c t i o n s  t o  t h e  r e s p o n d e n t  was no l o n g e r  i n  e x i s t e n c e .  

Hence the  i n s t a n c e s  o f  f r a u d  enumerated  by P r o f e s s o r  Fimbo 

a g a i n s t  th e  a p p e l l a n t  have  no r e l e v a n c e .  We t h e r e f o r e  say 

t h a t  the s a l e  and t r a n s f e r  o f  the  godown by  the  a p p e l l a r t  t o  

th e  second d e f e n d a n t  was p e r f e c t l y  l e g a l .

./23



Our r e s o l u t i o n  o f  the  c o m p l a i r t  i n  qround 3 a l s o  

a f f e c t i v e l y  d e t e r m i n e s  the c o m p l a i n t  i n  ground 5 t h a t  i s  

w h e t h e r  the  r e s p o n d e n t  was e n t i t l e d  t o  s e l l  the godown and 

p a s s  the  t i t l e  t o  th e  p u r c h a s e r  a t  the p u b l i c  a u c t i o n .  The 

l e a r n e d  t r i a l  ju d g e  found t h a t  he had such r i g h t  and t i t l e ,  

bu t  we have  a l r e a d y  h e l d  i n  the  c o u r s e  o f  d e t e r m i n i n a  the  

c o m p l a i n t  i n  ground 3 t h a t  the  r e s p o n d e n t  was n o t  e n t i t l e d  

t o  s e l l  t h e  godown and had no t i t l e  t o  p a s s  t o  th e  p u r c h a s e r .

W i t h  t h e s e  f i n d i n g s ,  the  c o m p l a i n t s  i n  g r o u n d s  4 and 6 

a u t o m a t i c a l l y  f a l l  away, ground 2 was abandoned.  Howeve r ,  we 

would  l i k e  t o  say  i n  c o n n e c t i o n  w i t h  t h e  c o m p l a i n t  i n  ground 6 

t h a t  we a g r e e  w i t h  i t .  The t r i a l  j u d g e  was wrong t o  g r a n t  

r e l i e f s  whi ch  we re  not  .asked f o r  i n  t h e  p l e a d i n g s ,  namely  

th e  r e c t i f i c a t i o n  o f  th e  r e g i s t e r  and t h e  r e g i s t r a t i o n  o f  

t h e  p u r c h a s e  a t  the  p u b l i c  a u c t i o n .

B e f o r e  we en d ,  we would  l i k e  t o  p o i r t  o u t  t h a t  the  

r e s p o n d e n t  found i t s e l f  i n  t h i s  p r e d i c a m e n t  l a r g e l y  th r o u g h  

t h e  i n e p t i t u d e  o f  i t s  l e g a l  d e p a r t m e n t .  F o r  i n s t a n c e ,  how 

c o u l d  -the r»apur-»eiv-t- 's. l o y a l  d e p a r t m e n t  s i t  i d l y  by  w i t h o u t  

m o n i t o r i n g  th e  s e c u r i t y  o f  th e  l o a n  th e  r e s p o n d e n t  had advanced  

t o  the  a p p e l l a n t ?  The r e s p o n d e n t ' s  l e g a l  d e p a r t m e n t  was e i t h e r  

n e g l i g e n t  o r  i n c o m p e t e n t ,  f o r  we c a n n o t  s ee  how t h e y  c o u ld  

hava  f a i l e d  t o  e n s u r e  t h a t  the  a p p e l l a n t  c o m p l i e d  w i t h  S e c t i o n

80 o f  the  Companies  O r d i n a n c e ,  or  t a k en  s t e p s  t h e m s e l v e s  and 

r e g i s t e r e d  th e  d e b e n t u r e  as  t h e y  a r e  empowered by Sub—s e c t i o n  ( 1 )  

o f  t h a t  s e r . t i o n ,  b e c a u s e  t h e  r e s p o n d e n t  was s u r e l y  " a  p e r s o n  

i n t e r e s t e d  t h e r e i n " .  A f t e r  such r e g i s t r a t i o n ,  t h e  r e s p o n d e n t  

c o u l d  then  have  c o m p e l l e d  th e  appo 1 l a n t  t o  c o m p l y  w i t h  S e c t i o n  

83 o f  t h e  Ord i ranc^-  t h a t  i s  e n d o r s i r g  t h e  c e r t i f i c a t e  o f  

r e g i s t r a t i o n  on the d e b e n t u r e .
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The r e s u l t  o f  ou r  f i n d i n g s  o r  ground s 1, 3 ar^ 5 i s  t h a t  

t h i s  a p p e a l  s u c c e = d s .  We a l l o w  the  a p p e a l  and s e t  a s i d e  the  

ju d gem en t  and or-^er o f  the  High C o u r t .  The a p p e l l a n t  w i l l  have  

i t s  c o s t s  o f  t h i s  a p p e a l  an--’ t h o s e  i n  the C o u r t  b o l o w „  We a l s o  

a l l o w  c o s t s  f o r  two C ou n s e l  as  w e l l  as the  p r e p a r a t i o n  o f  the  

r e c o r d  b e c a u s e  i f  th? r e c o r d  was d e f e c t i v e  o r  i n c o m p l e t e ,  the 

r u l e s  a l l o w e d  the  r e s p o n d e n t  t o  f i l e  a s u p p l e m e n t a r y  r e c o r d .

The c o s t s  so i n c u r r e d  would t h e n  be c o n s i d e r e d .
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