IN THE COURT OF APPEAL CF TANZANIA

AT MANANZA

(CORAM: MNZAVAS, J.hAe, MPALILA, J.A., And LUBUVA, J.A.)

CIVIL APPEAL NC., 24 OF 1996

Be tween
1. SHINYANGA REGIONMAL TRADING
CcC, LIMITED « o o APPELLANTS
2. NYANZA BCTTLING CCOMPANY LTD.

And

NATICNAL BAMK OF CCMMERCE. o « - » « o RESPCNDENT

(Appeal from the Judgemant ard Decree
of the High Court of Tanzania at
Tabora)

(MACKANTA, J.)
déted the 22nd day of September, 1995
in

Civil Case No. 26 of 1994

This appeal is against the judgemert and decree of the
High Court of Tarzaria at Tabora in which jurdgement was ertered
in favour ef the present reépoﬁdent, the National Bark of
Commerce. In the High Court, the Natimsral Bank of Cemmerce
was the plairtiff, Shinyanga Regional Trading Comparny Ltd. was
the first deferdant ard Myanza Bottling Cempary Ltd. was the
second deferdant. In this appeal, the National Bark of Commerce
will be referred to as the respondert, Shinyanga Regional Trading
Compary Ltd. as the appellart ard Nyanza Bottlirg Company L:itd,
which is not a party in this appeal will be referred to as the
secord deferdant. The respordent's claim in the High Ceurt
was for a declaration that the sale of the godown on Plot
vo. 308 Bleck 'B' in Shiryanga township, executed between the

appellart and the second defendart and its subsequert trarsfer
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was illegal. The respondent alleged ir its plairt that the
said godown was amorg the properties listed in the debenture
which was issued by the appellant tc secure ar overdraft facility
amourtirg to Sh. 50,000,000/= which it made available to the
arpellart. But accordirg to the respondert, wher the appellant
failed to repay the loar withir the stipulated time, it decided
to sell the properties listeA in the debenture after givirg due
notice. &morg these nroperties was the said godown. The sale
of the properties including the godowr was conducted by public
auction. Followirg this auction, the respondent averred, the
appellart filed a suit in the High Court, Civil Case No. 18 of
1994 seeking amorg other reliefs, a declaration that the sale
of the godowr is rull and void. However, accor”ing to the
respondert, before this case, ramely Civil Case No. 18 of 1994
was determired, the appellart sold ard transferred the gofown
to the sscord deferdart, ard accordirg to the respordenrt, this
sale ard transfer of the go<own by the avpellart to the secord

Jef=ndart was illegal b=cause:

(a) By that time it had already sold
the said godowr at a public auction
and the morey sO realised was
deposited in the appellant's

account.

(b} The said sale ard trarsfer between
the appellart ard the second
deferdant was made without rotice
to it in breach of the mandatory

provisions in the deberture.
(c¢) The sald sale and trarsfer was

effected before finalisation of

Civil Case No, 18/94,
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(@) The said sale ard trarsfer was
effected in complete disregard
of the caveat filed by the buyer
of the property at the public

auction which it organised.

In its writter statemert of Aeferce, the appellart Aenied
that its sale of the godown to ths second deferdant was unlawful
or illegal ard that it Aid rot fail to repay the loan as alleged
and that in any case no due and proper rotice was given by the
respondent bafore the sale ef the goAown. The appellant further
averred that on 17/9/94 it repaiA the entire loan to the
respondent by Adecpositing the sum of Sh. 63,542,025/25 in its
account with the respondent as full settlemert of the outstanding
loan before the expiry of the agreed p2riod on 30/9/94 and that
the secord defendart's credit rote for Sh. 63,542,025/25 is
evidernce of this trarsactior, That following the deposit of
this amourt in its account with the respondent, it informed the
respondernt on 22/9/94 to treut this credit as settlament of the

loan provided to them by the respondent.

Or its part, the second defendart Aeried that the sale
of the godown by the arpellant was illegal because it was a

borna fide purchaser for value without notice ard that therefore

it acquired 3 good title.

4t the commercemanrt of the trial, three issues were

framed as follows:

1. Whether the sale and trarsfer of
the suit premises by the first
defepdart to the secord A«fendant

was illeqal.
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2. If the sale was illegal, whethar
the second dafendart was a bona

fide purchaser for value.

3. Whethar in the circumstarces, the
plaintiff was ertitled to sell
the suit premises ard wheather he
had title t& pass t~ the purchaser.

The respondert called only one witress in support of its
case; its legal officer Mr. Makenena Ngern. He told the trial
Court that they were requesting the Court to nullify the sale
of the godown by the first deferdart to the second deferdant
bscause this sale was effected wher the same go-down had already
been sold by the plairtiff in exercise of its powers as
debenture holder under clause 3 of the Aeberture. This clause,
he said, empowared the deberture holder to sell the charged
property in the event of a default in repayirg the loan so
secured. Mr. Ngerm told the trial Court that the sale of the
goﬁéwn by the first defardart to the second deferdant was
subsequenrt to the sale by the plaiitiff at a public auction
on 22/8/94. Mr, Ngéro mentioned two other matt=rs which in his
view tainted the legality of the sale tranrsaction betw@en the
two defendarts. Thase were first, that accordirg te the terms
of the deberture, the borrower could not sell or transfer the
proparty so charged without the consert of the Aeberture halder,
Secondly, that aftsr the godowr was sold by the plairtiff through
a public auction, the first Aefandant filed a civil suit in
Court prayirg for a declaratior that the sale by the plairtiff
was illegal, but befores the Crurt determined the case, the
first defendant wert ahead ard seld tha nroperty to the second
defendart., It was for this reason, he said, that the second

defzndant cannot claim to be a bora fide purchaser for value
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bacause he had rotice of thz sale of the godown by the plairtiff.

Or its part, the appsllart also called one witress, its
erstwhile General Marager, Hamisi Shilla Kitonka. He told
the trial Court that the app~llant obtaired an overdraft
facility from the respordent's Maronga branch in Shinyanga
township amounting to Sh. 50,000,000/=. This loan, he said,
was secured by a debenture, but he deniedA that the debenture
had any restriction or the app=llart's right to deal with
the properties so charged, saying that the appellant was free
to seall ary of these properties provided appresval was sought
and obtained from its Board of nirectors. Mr. Kitonka ad-ded
that the loar plus interest of Shs. 13m was to be clear=d by
30/9/94, but in June the respordent recalled the overdraft
ard demarded paymert within 14 ~ays. The arnpellant requested
for =xteorsior of time in which to pay. When this request
wes rejected, he said, they had ro alterrative but to sell
‘ore of the avpellart's properties t» raise the required
morey. It was decided to sell ore of the godowns which they
sold te the secord defendant for 60,000,000/=. When this
amount was paid on 17/9/94, it was deposited irts their account
with the respendent to clear the overdraft but they were
irformed that the overdraft had been cleared. They did not
krow how the overdraft had been cleared. In these circumstances,
Mr. Kitonka concluded, the sale of the godown to the second

deferdant by the appellant was perfectly legal.

After hearirg all the evidence and the submissions, the
learred trial judge arswered the first issue in the affirmative,
namely that ths sale and trarsfer of the suit premises by the
appellart to th» seconrd Adsferdart was illegal, because it

was cortrary to the tarms of the debenturs which prchibited the
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appellart fr&ﬂ»alienatinq dry & its property witheut. the .
-condent &f the respandert as the debenture holder except -of

course in the ardinarv esurse of its husiness.

With regamd te issue 2, the learned judge amswered it
i
"iw the megative, namely, that the sceemd defendant was wat a
bona -fide purehaser far value witheut mwotice mecausze the sale

ef the gedswn Between the twe was tainted with fraud.

njﬁastly, the%leazned erial judge arswered the third
i;sﬁé in the a#firmative, that the respamdent had a gmnd title
" t® pass. In the clrcumstascer, the learmed judee entered )
jﬁdgemert for the plaintiff a=s prayed, and, alszn deelared that
‘the sale amd tramsfer fer the gesewn by the sppellant te-the
sesond deferdant was. illeqal, null and veid, e judee als=o
_ made a serpcsecmuential order that the resister of titles be-
reétified by Aeleting the registratimn af the sceamtd defendart
ae ewner thereef and further that the purehareer et'tho public
auctiem be registerued uinler Scctimn 81 (1) of the Lard

Ree#i stration ®rdirones Cap. 334.

This deeisier awxgrieved Shinyer«a Regienal Trading
¢ompany Limited which them filed this appeal, thé memorandum

thereof eonsirting of six sssumia ef appeal.

Befeye Acaline with the appeal on merits, there is n -
peint which we feel is ef =zuch impartamcs, thaush nat part.ef
this appeal ®what it sheuld me dealt with to avoid it misleading

the lewer ceurts if net the High Court itself,

At the eemmemwemert of th~ trial, Coursel for the
defendants ralsed s preliminary ebjectien whieh is sa-
peintless poth in faet amd law that we feel the trial judge .

1

.sheuld net have expended g® mueh eneregy ard time trying te
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resolve it. Ir his prelimirary objection, Counsel for the
A@fendéﬁts urged tﬁe Court to dismiss tho case against the
sacond deferdant bscause in his view it was wrongly joired.
Coursel told the trial Court that the secord Aefendant was
‘wrongly joined because the suit in question is founded on

twq unrelated contracts. ©One contract was what he called

a debgnture contract und=r which the respondent advarced

Sh. 50m to the appellart ard that sirca the secbnd deferndant
was not a party to this cortract, it could rot be sued or it.
Tha second contract, he submitted, involved the sale of the
godown by the appellant to the second dﬂfordqnt,to which the
_respordent was not a party, hence it could not sue on it.

We remarked that this objectior was pointless both ir fact and
in law, because it is clear to anyone reading the plaint that
the gespordent was not sqing on any contract even if there

was such a thinq‘as a debenture contract or agreemert in law,
The respondent was simply challergirg the legality ~f the sale
and transfer of property ~var which it believed it had a legal
charge. This is the factual position. On the legal front, there
is ro such thing as a debenture contract or agreecmert in law
for th- simple resson that such contract is impossible to make.
A contract, like tango takes two to matarialise. But a
debenture, b2ing simply a documert issued by a cempany as
aviderce of its indebtedress which is normally secur=d by a
chargs over its property, can orly be made ard jissued by one
side; ﬁamely the borrowirg company. Therefore, sincs Counsel
was makirg submissiors on points whose legal sigrificarces he
did rot obviousiy undarstard, éhf juda2 should have dismissed
the objection in ; few lires, mostly usking Céun;el to make

himself more familiar with concepts in companry law. Unforturately,
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the l¢arned judge went so far as to commerd Counsel for what

he called his "lucid submissions™, ard throughout the proceedings
arnd ir his judgemert, the learned judge talks of '"debenture
agreement”, If left uncorrectsd it can creste a wrong impression
in the lower courts that there are such things as debenture
contracts ard agreements in company law. Although the words

of Chitty, J. in Long vs. Absrcorris State & Slab Co, (1887)

37 Ch. D 260 at page 264 to ths effect that:

"I carrot find any precise legal
Aefinition of the term "debenture",
it is rot either in law or commerce
a strictly techrical term or what

is called a term of art"
sound severely pessimistic on the mraning and nature of Aebentures,
it does rot mean that the term is incapable of havirg a precise
meanirg or that its meaning is so elastic as also to be a
species of contract. O©Of coursa the rights of the debenture
holder are contractual rights sysirst thre Lovrowing compeny,
but these cortractual rights relate to the agreement to lend
by the lender ard to borroQ by the creditor. nDebantures then
are speciss of documents issued by companies evidencing
their ipdebtedress which /the in&ebtaﬂnas§7, is nermally but
not necessarily secured by a charge over the company's property.
Debentures which Ao not provide a charge are called naked
Aebertures. Ir sum then debantures are a class of securities

issued by companiss.

Having put the legal and factual position or the correct

footirg, we are row in a position to Aeal with the appeal bef&re

USe
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As we have already irdicated, the appellant filed a six
poirt memorardum of appeal, but in our view the cortrolling
around is ground No. 3, in which the appellant complaine” that
the l#arred judge erred on poirt of law ard fact in holding
that the debernture agreemesrt (sic) Ex. P1 is a valid deberture
for the 1993/1994 loan. We say this is the controlling ground
because the way this ground is determired will affect the outcome
of the ertire avpeal. On this poirt, Aepends the drtermination
of the qu=stior ir ground ore, that is whether the sale and
transfer of the godowr by the appellant to the second d~ferdart
was legal. It will also determine the guestion in ground 5,
that is whether the respondert was ertitled to sell the godown

and pass the title to the purchaser.

The learned trial judge made the Adecision on the validity
of the Aebenture while dealirg with issue Mo. 3 which was
whathesr ir the circumstances, the plairtiff was entitled to
sell and pass title to the purchaser. As already indicated,
the learned judge answzred this issue ir the affirmative
holdirg that the plairtiff had a good title to pass, but we
feel that the firet part of the issue which is wh=zthar the
plairntiff was entitled to sell the premisas urder the terms
of the Aeberture was not clearly Aealt with., This question
was a subject of Aetailed aralysis by Counssl for the appellant
ir his firal writter submissiors. In his detailsed submissions,
learned Coursel stated that the plairtiff (preasert respardert)
was rot antitled to sell the godown to recover its loan, because
firstly the respordsnt did not have such pow=r urder the
Aebenture undar which it purportedly acted. Ir law, Counsel
stated, the remadiss available to the debenture holAer in case

of Aefault ir the paymert of the principal amount nr intersst,
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ar= to sue for the recovery of thea outstardirg amourt; to file
a petition in Court for th2 wirding up of the company; to
exerciée any of the powsrs corferred by the debenture i.e.
appoirting a receiver or if the debenture Aoes not cortain
such powers, the debenture holder wmay apply to Court for the
appoirtment of a receiver and/or mahager, or an order for
sale or foreclosurey Lesarred Coursel stated further that as
the deberture relied upon by the plaiptiff Aid not corfer on

it ary power of sale, it was ircumbent upon it to apply to

th:: Court for an order of sale. Hence, he corcluded, as it

had neither thes power of sale under the daberture nor a Court
order to sell the godown by pdblic auction, the sale effected
by the respondert was illsgal, therefore null and void and nm

title was thereby pass~ad.

The seeord r=asonr giver by lsarned Courszel in his
submission was that when the respordent procezd=" to auction
the godewn on 20/8/94, it had alrsady been sold on 10/8/94
herce there was no subject matter to sell or 20/10/94. 1In
these circumstances, he stated, both the auctionear and
purchaser aetsd under a mistake of fact as to ths existence
of the subject matter so that under Sectien 30 (1) ~f the
Law of Centract Ordirance Cap. 433, th2 resultirg contract

of sale was vnid.

The learred trial judge 4ealt with the question on the
assumptior that the resvondent's loar to the app=llant was still
secured by the debepture and that in sellirg the godown to
recover the loan, the respardert was properly exercising its
professed power of sale. after Aiscussirg what happens
at a sale by public auctior, and as to when the contract is

corcludad, pointirg eut that such a trarsactien is subject
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to th= doctrine of caveat ~mptor, the judge corcluded as

follows:

"This explains why Section 51 (1) of the
LarAd Registration Crdirarce does not
require, in cases where property is sold
by a lender in the exercise of his
professed powar of sale, the registrar or
purchaser to enquire whether any default
has occurad: The power of sale need not
be absolute; it is enough that a
reasohable mah, prudenrtly investing his
money in land will have reasonable grounds
uponr which to believe that ths lender has
power to se11l the property. In my view
such power is presumsd te fxist where the
sale is by public auction. The power to
sell or te be spacific, the lender's
professed power ¢f sale at the public
auction in question is protect~d by the
opcration of the doctrire ef estoppel.
There are several typres of <steppel, but
estopprl by reputation is mere relevant
here. By this doctrire, whera the owner
of property by words or conduct represents
or permits or permits it to be represonted
that arothsr person is the owner of goods
or oth~ar prop=rti=s, any sale of such
property by that person is valid against
the true owner as if the seller was
actually the ownsr thereof as regards
aryone buying such propsrty on r=liance
or the reputatimn, It has also been said
that estoppel would arise if the true
owner reproas<erts or prrmits it to be
represerted that he had nn intsrest in the
goods. In this case th3at is how DW.1
b~haved. He made ro attempt to stop the
sale urtil 6 days lator when he filsdq a

suit in Ceurt. Hencre the first Aafendant
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is »stopped from asserting that the
plaintiff could not pass a good title

to thea purchaser",

In support of these views the learrned judge guoted the remarks
of Devlin, J. in the English case of Distributor Ltd. vs.

Goldring 1957 2 QB 600 at page 608:

"The class of questions which relate to
how far a prrsor who is not the real
owrer of goods, but who appears to the
world, or rather to those who Aweal with
him as owner; ard who 4ecal with him on
the faith of his apparent ownership
should ba called to confer upor a third

party a greatar title thar he himself

krd ip an earlier case, Commonwealth Trust vs. Aktoy /1926/ A.C.
72, it was decided that "if somcore permits goods to go into
possession of another, with all the insignia and indiecia of
appar:rt title, it would be irconsist2nt with legal prireiple

to pa2rmit the trarsaction te be upset'", However the

differerce with the present case which the learred judge
apparertly missed is that in this case the appellant did net
permit the premises to go irte the possessior of the respondent,
to the cortrary, he did rot or refused to surrendar the title

d2eds thereof, ard did not register the deberture as raquired

by law.

But as we have alr=ady stated, these firdings of the
learred trial judge weres predicated en the premise that the
security provided by the dszbenture was available to the
respordent at the time it Heciﬂpd to s=11 the godown te

realise the amourt of the loan. Inderd, ever the two reasons
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jiven by Coursel for the appellant ir his written submissions

on issue No, 3, were based or the same assumption ard throughout
the proceediras in the High Court, the casa proceeded on that
basis. Both sides in th2 case saw the wisdom of engaging the
services of more experieanced Coursel to arque their respective
cases ir this Court. Ir recognizing the talents of Coursel on
both sides, we wart to say that the parties could not have made
better choicss. Both Mr. Rweyemamu who marshalled the arprllarts’
case, and Professor Fimbo who resistad the appeal on behalf of
the raspondent, left no stones unturred in their respective
fights both at factual and legal levels. Cur wish is that

such high level performance will become stardard to the greater

majority of the members of the Tarzaria Bar.

In arquing the appeal, Mr. Rweyemamu ls#arred Counsel for

discardad
the arpellants, .

the premise adopted throughout the
trial both by the trial Court and Coufsel who appearad ir that
Court, that the security provided by the debenture was still
available te the respeniant at the time of the gale of the
godown by publie auction, Mr. Rweyemamu submitted that as the
debenture was rot registered, the loan exterded by the
raspordant to the app22llart remainad unsecured, He added that
under Sectien 79 of the Zompari~s Ordirance, Cap. 212, 2an
unregistered debenture is void agairst th=s liquidator and any
cr<ditor of the company. Therefcore, he said, the rights of
the respondent as an unsecurad cre”itor, was to demand repaymert
within 42 davs after its loan became unsacured, Aftsr this
period, he said, the respordsrt could not go back to the
debsprture and purport to exercise the power of sale under it.

The orly course open to the respordert as ar unsecured creditor,

he added, was to proc==2d4 by way of ordirary civil suit to
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recover its unsecured loar. With regard to the allegation that
the aprellants' sale of the godown to the second deferdant was
any, could orly aff~ct the sale to the second Aafendant if at
the time of this sale, the loan a“varced by the respondert was
still secur=d by the dsbenture, This is because, ha cortended,
there can be no fraud in the sale to the second defendant if
the debenture no longer acted as security for the respondent's
lecan. With the debenture no longer in force, he said, the
godown was not encumbrred, with the consequence that the appellant
was free to dispose it ip any manner it wished. This freedom,
he added, extended to the marper in which tha appellart tr-eated
the procecds of such sales. As a corollary to their argument,
Mr. Rweyemamu submitted that as ths respondert, the debhenture
helder, ro longer had any rights urnder the debenture, it

could not purport to ex=2rcise the power of sale under that
debenture even if the said debenrture provided such power,

hence the respondent had ro right to sell the godown, he had

no title in the godown which he could pass to any buyer.

Cn his part, REEiL“EEEES dealt with the Aebenture at
three levels., These were th» validity of the deberture at
the time the respordert decided to auction th~ godown., The
powers of the d«barture hold=ar ard ths fraudulent acts of

the agpellant company.

With regard to the status of the debenture at the time
th: godown was beirg auctioned by the respordert, Prefessor
Fimbo submittecd that it was still in force, H2 corceded

that the debenture was not registered, but added that it was
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noﬁ registrable under Section 8 (2) (d) of the Registration

of Nocuments COrdirarce Cap. 117 because a dobenture does rot
create a trust, ard sub-section (2) (k) of the same Ordinarce
excludes all documerts relating to lard from registration
under the Ordirarce. The orly law, he said, which requires
registration of debenrtures is the Companies Ordinance Cap. 212
under Section 80, and that the conseemuences of non-registration
are listed in Sectior 79. But, he added, the only way in
which this debenture could be extirguished or brought to an
end was through the conditions in Paragraph 17 being satisfied
and that there is ro evidence indicatirg that these conditions
were satisfied, hence in his submissiman, the debenture was
still subsisting at the time the rwespondent decided to auction

the gnd~wn under it.

Ragarding the powars of th2 deberture holder, Prefesser
Fimbo cenceded that nn receilver »r manager was appoiﬁtéd and
that urder the terms of the deberture, the respondent could
not exercise the power of sale direetly, but he urged this
Court to accept the trial judge's justificatien ef the
respandent'g direct ex~rcise of the pnwer of sale, namely
that it was exercising its professed power of sale as lender
and that this professed pmwer of sale exercised through a
public auctionm, is protected by operatien of the doctrine of

estoppel.

Lastly, regardire the appnllarts' fraudulert acts,

Professor Fimgg painted the following picturz of the anpellant's

cenduct and actiors which he said were fraudulent ard that
therefore the subsequent sale of the go~down by the appellant
to the second deferdant was void. He said that the appellart

issued a d<benture to the respondert on the security of which

/4&Q
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the respordent lert moreys to tha appellant, after completion
of this agreement for an overdraft facility sacured by the
deberture, the aprellart behaved ir the following marner.
Firstly, it failed or reglected to register the deberture with
the Registrar of Companies. Secondily, the appellant failed

to hand ovar title desds to the respondert of the properties
charge«d by the deberture. Thirdly, the appellant suffered
Aistress by the Ircom= Tax Department and upon the ssl=s of its
motor vehicle irn satisfaction of this ~“istrsss, the app~llant
deposited with another bank, CRDB, the proceeds of such sale
cortrary to the provisions of paragraph 4 of the debenture

which provided thet durirg the contiruance of that security

{the debentur2), the respondent would be appointed and act as
the selc bankar of the apnellant. Fourthly, that the appellant
failed to pay the loan after recsiving rotices from the respondent.
Lastly, that even after learning of the sale of the godown through
public auetiem; seording its officials to th= auction and
informing its eustomer of this sale, the appellant still went
ahead rot enly with the sale of the godown to the sacond
defendart, but actually proceeded to €xecute a deed of transfer
in its faveur. In addition, Prof. Fimbo wort on,: at the hearing
of Civil Case No. 18/94, the appellart committed another act

of fraud, ir that it eoncealed from thes High Court the act of
transfer of the godown to the sacord daferdsrt. By conc=aling
vital irformation from the Csurt, Professor Fimbo submitted,

the appellant wss defraudirg it. OQuotirg a A=cision of this
Court ir Mtumwa Rasnid vs. Abdsllah Idd And Arothar Civil

App2al NMo. 22 of 1993, Profassor Fimbo ass»rted that a

trarsactior like the one in the present case, which is tainted

with fraud, is void arnd should be sot aside. On this principle,
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he urged this Court to sst aside the sale ard transfer of the

godown by the appellant to thz secord deferdant.

In our view, these strorgly opposed positions car only
be resolved by the Court applyirg the relevart provisions
of the law. The dehenture 2522:_21 was net registered both
under the Registration of NDocumerts Ordirarce Cap. 117 and
the Companies Ordirance Cap. 212. The effect of this

non-registration according to Mr. Rweyemamu was to render

the debernture uneffectual leaving the respondent's loan to
the apr-llant unsecured., Section 9 of the Registration of

Documerts Ordinance provides as follows:

"S., No document of which the
reaistration is compulsory shall

be effectual to pass ary land or

. : render
any int2rast tharein or ¢ < .

such 1lsnrd lisble as security for

the payment of morey, or be received

as evidence of any dezling affecting

such land unless and until it has

been registered."”
Prof. Fimbo's arswer to this was that this provision cannot
irvalidate the deberture because it was not registrable urder
Cap. 117 Sectior 8(2) (d) thereof, as it did not create a
trust ard that it was also excluded by the provisions of
Sub-section (2) (k). We agrese, =zrd4 that for that reason,
the debenrture's effectiveness carrot be determired by
Section 9 of the Registratior of Documents Crdirance Cap. 117.
But the deberture was most certairly cempulsorily registrable

under the Companies Ordirance. Sectinn 88 thereof provides

as follews:
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"80 (1) - It shall be the duty of a
compary to serd to the Registrar for
registration the particulars of every
charge craated by the company and of
the issues of debentures of a series,
requiring registration under the last
foregoing Section (S. 79) but
registration of any such charge may
be effected or the application of ary

person interested therein. /asmphasis

is our§7

(2) Where r=gistratior is
effected on the awpplication of some
person other .tharn the compary, that
parson shall be ertitled to recover
from -the company the amount of any
fees properly paid by him to the

ragistrar of the registration.

(3) If any Compary makes
default in serdirg to the registrar
for r=gistratior the particulars of
any charge created by the Company,
or of the issues of debentures of
a series requiring recgistratior as
aforesaid, then, vrless the
registratior has been affected on
the aonlication of some oth=ar
parson, the Compary and every
director, manager, secra2tary oOr
other person, who is krnowirgly a
party to the default, shall be
lizble to a fine not exceeding
twenty thousand shillings for
every day durirg which the‘aefault

cortinues."
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And Section 79 provides as follows:

79 (1) - Subject to the provisions of
this part of this Ordirarce, evary
charge created aftsr the fixed date

by a compary ragistered in the
territory and being a charge to which
this section applies shall, so far as
any security or the compary's property
or undertakirg is confered thereby, be
void against the liquidator ard any
creditor of the compary, urless the
prescribed particulars of the charge,
together with the instrumert, if ary,
by which the charge 1s created or
evidence, or a copy thereof vesrified
in the prescribed manrer, are delivered
to or recovared by the registrar for
registration ir a manrer requirsd by
this ordirance within forty two days
after the date of its cr=atior, but
without prejudice to ary contractual
obligation for repaymert of the morey
thereby secured, ard when a charge
becom=2s void under this section the
morey secured thereby shall

immediately become payable.

(2) This section appli=s to

the feollowing charges.

(a) A charge for the purpose
of securirg ary issue of

debertures.

(£f) & floating charase or the
undertakirg or property

of the cOmpary.
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This section ther applied to the deberture Exbt. P1
issued by the appellart., Professor Fimbo concered that the
debenture Exhbt. P1 was requirad to be registerad urder
Section 80 of th=2 companies ordirance arA that the relavart
peralties for default are spelt out in Section 79, but he
submitted that despite this ron compliancs with Sectior 80,
the deberture was still in force because, in his submission,
the only way ir which this debenture could be brought to an
end was through the realisation of the corditions in paragraph
17 of the debenture ard that there is ro evidence that the
corditions ir that paragraph had been satisfied. We appreciate
the: irgenuity of the argumert, but with respect it has no
validity. A private agresmsrt carrot replace the cl=ar terms
of the law of the lard. Mo ore is allow=d to contract out of
the law. Sections 80 ard 79 of the Companies Ordinarce, are
quite clear as to the registration of charges ard the
corsequerces of ron-ragistratior, that if tho charge is not
ra~gistered withip forty two days, it becomes void, ard the
loan so secured becomes immediately pavable. Therefor,
since this deberture was rot register2d under Sactior 80
within forty two days, it became voiA at the and of that
period. The respomdent's overdraft facility became unsecured,
the deberturs as it ware passed out of existerce. All that
tha respontert was left with were his contractual rights t»
recover the deobt urder ordirary civil litigatior. Wher
therefore the respordent embarked upon the axercise of its
purported power of sale und2r the debenture, ard sold the
godown threugh a public auctior, it had ro such right of
sale, it had ne interest ir the godown which it could pass
to ary buyer. The sale of the godown by the respori=art was

null and void ard ther=fore ro interest passed to the buyer.
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But even if the deberture Exbt., P1 had been properly
rzgistered ard was valid at the time of the sale of the godown
by the resnondert, it woulA make no differerce on the validity
of the sale by the respondent, because, under the debenture
the respondent had ro direct power of sale., All that the
debernture provided was for the appointmert of a receiver in
the event of a default. The‘re;eiver would ther act in the
irterests of both the lenrder and the bérrower. The respondent
could not act as receiver under the deberture. As Katiti, J.,

remarked ir a ruling in Civil Applicatior No. 18/94 relating

to the same subject matter:

"the defendant (presert respondent)
reservad itself (sic) a blank cheque,
to recover its morney i.e. appoint
itself a prosacutor, judge, pass
jutgement/decree execute the same,
initiate the public auction and

pocket the proCeeds thereof."

In his submigsion, Prof. Fimbo was aware of this Aifficulty.
As jrdicsted earlier, he corceded that ro¢ recelver was appointed
in terms of the deberture, revertheless, he urged this Ceurt
to agree with the trial judge's justificatiorn of the respordent's
actior, pamely, that it was properly exercisirg its profassed
power of sale. Tris may be so, but if the respontent had ary
power of sale, professed or otherwise, such pemwer could only
‘be derived from the debenture which spalt out the mode of
exercising it namely through a recaiver Auly appointed. The
respordert had ro Airect power of sale which it purportedly
exercised ir this case. Ir the circumstances, the respondernt
had ro irterest ir the godown which it could pass to the
purchaser at a public auction. The sale was tharefore null

ard void, But as we have already found, the debenture had
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already been rendered voiA at the time of the sale of the
goAdowr by public auction. We therefore agree with the
complaint ir grourd 3 of the memorandum of app=al that the
learned trial judae erred ir law ard fact ir holding that

the deberture was valid for the 1993/94 loan. It was rendered

void after forty two days for ror-registration.

We said earlier that this was the controlling ground
of apmpeal, because th= way this grourd is resolved would
effect the outcome of the appeal. It would affect the
determination of the complairt ir grourd one namely whether
the sale and transfer of the godown by the apnellant to the
second deferdart was legal. The trial judge ruled that it
was rot ir that it was tairted with fraud. BRut this firQirg
was based on the premise that the Adebenture was valid and
subsistirg at the time the two sales by the respordert and
the appellart were undertaken and cerncluded., Sirce we have
fourd that the debenture was already void at the time of
the two sales, th* godown was net in ary way encumbered as
the respordent's loan was unsacured, the arpellart was free
to deal with it in any manrer it wished. There could be ro
fraud ir the appellart selling its unencumbered property or
depmsitirg the proceeds of ary such sale ir ary bank it
wished, since the debenture which restricted its bankirg
trarsactimsns to the r=aspondent was ro longer ir existerce.
Herce the instarces of fraud =rumerated by Professor Fimbo
against the appellart have no relevarce. We therefore say
that the sale and transfer of the godown by the appellant to

the secord deferdant was perfectly legal.
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Our resolution of the complairt in ground 3 also
affectively determires the complaint in ground 5 that is
whether the respordert was entitled to sell the godown and
pass the title to the purchaser at the public auction, The
learrad trial judge found that he had such right and title,
but we have alresady held in the course of determiring the
complaint in ground 3 that ths respondert was not ertitled
to sell the godown and had ro title to pass to the purchaser.
With thase findirgs, the complaints in grounds 4 anrd 6
automatically fall away, ground 2 wes abandoned. However, we
would like to say in comnection with the complaint ir ground 6
that we agr~e with it; Thé trial judgs was wrong to grant
reliefs which were pot asked for ir the pleadings, namely
the rectification of the register ard the registration of

the purehase at the public auction.

Before we end, we would like to poirt out that the
respondert foun& itself in this pr=Aicamert largely through
the ineptitude of its legal department. Fnr instance, how
could the rsspontentts legal department sit idly by without
monitoring the security of the loan the respendent had advanced
to the appellart? The respondent's legal dep;rtmert was either
negligert or incemp=tent, for we carrot sze hew they could
havz failed to ensure that the appellanrt complied with Section
80 of the Cempanies Ordirance, or taken steps themselves and
registered the Aebernture as they are empowered by Sub-section (1)
of that seetion, because the respondert was surely "a person
irterested therein". Aftcr such registration, the respordent
could then have compelled the app=Tllart to comply with Section
83 of the Ordirance that is endorsirg the certificate of

registration An the debenrture,
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The result of our firdings or grounds . 1, 3 ar? 5 is that
this app=al succe=>ds. We allow the appeal an? set aside the
judgement ard or~er of the High Court. The appellart will have
its costs of this appeal an? thos2 in the Court brlow., We also
allow costs for two Counsel as well as the preparatior of the
record because if the record was defactive or incomplete, the
rules allowed the respondent to file a supplemsntary record.

The costs so incurred would then be considered.

DATED AT DAR ES SALAAM THIS 28TH DAY OF FERRUARY, 1997.
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