~IN THE COURT OF APPEAL OP TANZANTIA
AT DAR ES SALMNAM

A

(CORAMY KISANGA, J,A., L MADHANI, J.A.. And HNZAVAS, J.A.)

CIVIL APPEAL NO. 28 OF 1994

BETWEEN

FRANCIS Mo NJAU., 4 « ¢ ¢ « & o« o« o APPELLANT

AND
DAR ES SALAAM CITY COUNCIL . . .- . RESPONDENT

(Apbeal from the Order of the High
o Court ©f Tanmanla at Dar ez Salaam)
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dated the Ind day of Aprily 1591
in

Civil Casc No, 122 of 1960

JUDGEMENT OF THE COURT

The late RUBAMA, J., presiding the High Court Of Tanesnln &%

.Dar es Zalaam, rejuctad the application of the ¢vasent appellank,
éiunci; ﬁ}au, sackirg to cat asige the ex-parte Ordor wrwntinyg the

@z,ﬁent reépondent; The Dar es Salasm City Council, leave tc prove

A il . . e . ' v
its ccose ex~parte hy affidavit. The learned judge had two grounds
for GOLﬁg 50% First, he dld rot see 2z sufficient reason explalning

442 sbsence of the wppellant w.run the case was set for hearing.

Secdnd; the affldavit of the learned advoczte for the appellant,

M. HMarsndd, was defective and should not have bheen acted upon.

)

The appéllant is agyrieved by that refa+s. and hence thls
appeal before s srgued by Mr. Marandu. He advanced three grounds

for the appeal. Fiost, h2 malntains that there 1s good reszon to

-

explalh hls fallure to be preseﬁt in Court on the day set fcr the
hearing, The lesrned advocate recapitulated that because of
unavoldable clrcumitances he asked Mr, Mairas, learned advocate, to
|

hold his,BEiéf for the mention and that he did ‘not 'inquire from
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Mr. Malra the date the case was st for hepring nnd that his

secretary forgot to make an entry in his Court dlary. Mr, Marandu

strenuously sought to persuade us that that was not negligence but

normal human error duc to forgrufulners.

A hils second ground, HMr. Marandu argued that his affidavit
was not faulty ané that he deposed to matters entirely within his

knowledge; that no entry was made in his Court dlary. Alternatively,

the learned advocatc zontanded, the affizrit was not necessary.
?

He reminded us that O IX R.7 does not reculre a written application

to set aslde 'an ex-parte order and that the application could Le

verbal and hence no need for an affidavit. So, Mr, Marandu arqued,

even 1f the affldavit was faulty 1t was not necessary. Lastly, the

learnod Counsel pleaded with us to allow the appeal to meet the

ands Cf jusﬁice so that the mattor could s fully heard and that

the -cpellant should be made {2 =Zear the costs.

For the respcndant npp:arﬁd Hrs. Latifa Mansoor and Mr, Thomas

Eustace, learned Counsel. Mrs. Manscor tackled the first ground of

appeal. She arguad that Mr. Marandu has exiibited gross negligence

by omitting to inquire from Mr. Malra. She algo pointed out that

the secretary of Mr. Marandu was not forgetfull but that she was

negligent. Shé submitted that the learned judge properly exerclsed

his discretion.  The learned Counsel referred us to B.P. Patel v.

The Star Minera) W-ter and Ice Factory (Uganda) Ltd- /1961/ EA 454,

Mr., Eustace dealt wilth the affidavit. He conceded that under

fO IX |R.7 the appellant could hava made a verbal application to set

-

asid? the ex-parte order and it wuch a case there would not have bean

a need for an affidavl%., Howevery; he arqued, the moment Mr. Marandu
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docided to have o writton application supporte! by an affidaVit

then he had to file a proper affldsvit and not a fasulty one or

alsa he must face the consequences.

Mr. Eustace polnted out that apart from Mr. Marandu's

affidavit being faulty under Kighoma Malima appeal, as found by

the learned judge, that affidavit has not been attested to contrary
to ¢ XIX R. 3(1).

After hearing both sides and after going through the record
=7 the High Court we are satisfied, »s was the learned trial judge,

that there 18 ne sutflclent reasorn gilven to sccount for the
absarce of the appellant on the dey the casze was set for hearing,
Hr. darandu as a diligcont advocate should have enqulred from

Mr. Maira, whoem ne had asked to hold his brlef, what had been

orderad by the Court when the case came up for mention. That

omlssion i3 not and cannot be syufficlient reason.

Of course Mr. Mavandi hac =1-~ enid *hat his gecretary torgot

n
to make an entry in his ecourt diary of the date of hearing of the

case, Here we have only the word cf Mr. Marandu. The secratary

did not file an affidavit and this 1s what RUBAMA, J. sald offaended

our deelisicn in Kighoma Malima. Mr. Marandu's stand is that he

—

—

restified to matters entirel

——————

~Pthin hls knowledge. That is

definitely true with respect to the fact his court dlary was
H

Blank. But when Mr, Marandu offered an explanation why the diary

was ‘blark, tha+t 4r, hrmanes Wie ----ctary forgot Lo make an estry,

then that was not a matter withln Mr. Marandu’s knowledge. Tre

sec#ctary had to testify ax to how she came to know of the date of
the]hearing, whether or not {t is her duty to make entries in the

court diary and wicklhos Ay »-! =%~ %of Torgotten to do so in
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the present case. That is certainly an omission which-nullistes

r

the affidavit.
atticovVet.

—

Hr: Eustace polinted out another anomaly that the afffdavit
has not been verified. That is an clsentlol requirement under © 19

R. 3{1).

Eor the reasons glven above, we find “?_W?Piﬁ in thiz_§p§gq;_

Sr——
~.

and,pd,dismias 1t with costs. It is so ardered.
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L DATED At CAR-ES. SALAAM-Lhip-Bth dny. 0P B

ReHs . KISANGA
JUSTICE OF APPEAL

'AeSeL.RAMADHANI
- JUSTICE OF APPEAL. . .

N+Se. MNZAVAS
JUSTICE OF APPEAL
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