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JUDGEMENLT F THE CCURT

LUSUVA, Jaiiet

Jn 229th dctober, 1955, Gerersn) Electisng were Yeld in the

COUrtry. Thiz ins

<

nlved Parliarentary and Presitertial elections

“n tme Faratu constituency, the firat reasgondent, or. b ~ilbroaad
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atar
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1aa, a cardidate spoprsorad by the solitical party Chanma

cha —emokrasia na Maerseles, sormon’y knowr by lts acronym CH DEM.
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cted mertoar of Farliament. The

zccellants Aax reqisteres wvotars, werw aizsgsatisfied with the
~esuits of the electisn. Thay filas an election petition ir
-me Hizh Court at irusha i.e. Migmellapeoaus Civil Cause No. 7 <F
4595, From the pleadings, +he ~esiisn sought among others, to=

"

5llowing reliefs:-

Corstituercy t~ be deeclarnd nuil and void. Secordly, an ordier



for a scrutiny by way

General was joired as

to

of re-count. The Honourable the

the second

Attorrey

responient among the parties.

Before tne trial
regarding scrutiny to
issue on scrutiny, the
applied for leave to 1
reliefs.
the words "scrutiny by
the votes",

At the co

scrutiny, the l=2arned
for scrutiny by way of
incompetent in law.

appeal 1s against the

In this appeal,

-~ ~ e ~ - -~ -
T Imiterc WIS S -

be tried “uring the trial on

petitioners, the appellants in this

-~

mend paragraph

appeatl;
in the petition regar-ing

As a result, paragraph C was amerded by substituting

way of recount for the words" 'recount of
nclusion of the trial on the issue of

judge (Mchalla, 7.} held—&het—the relier scug

recount of votes wegiﬁfaggpcéivgézggdf -
The application was therefore dismissed. This
order of dAismissal.

the appellants are represented by Mr. Musel,

|

learmed Counsel. The first respondent, nNr. Wilbroad Peter sSlaa,
is represernted by Yr. Maira ard Mr. Mirambo, learred advocates.
The second responcdert, the Honourable the Attorney General, is
regcresaented Ty Mrs, Lyimo, learned Principal State ittorrey.
seven z int memorardum of apreal was flled. In paragrarhs 5 and 7
£ the memorardur of anceal it is stated:
©. The Horouratle trial Judge misdirected
nimself in law Iin discriminating against
the voter petitioner rescecting the
celief of scrutipy under Section 112 of
the Electiers ;ct Moo 1 of 1285,
". That the Honourable trial judge further
erred ir law in wrongly intzrpreting and
applying the term 7SCEITINYY

.e -,/13
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~rom the totality 2f these qgrounds, it 1 our view that ore
central issue is ralsed in this apreal. That is, whether the

relief sought, namely, scrutiny ny way of recount of votes 1is

available under the ciectiors ack, 1985. Mr. Musei, learned

CoURSe 4, Sti-fig-z —o----- T L eni br3st A= zrrad

in law in not ordering a recount 5f votes as sought in the
reliefs. The reason he stated, was that while it is conceded

that the Elections ict, 1985 d4ces not provide for the recounrt

cf votes as a relief in an election petition, still he maintaired,

the relief could be jrarted by acclyirg the English law. In

support of this submission he referra- the Court to the book by

the Aistinguished auvilTI, ,—a“ﬂéﬂchﬂ(ield an Parliamentary

Zlections, Third Edit@pn:z&:ﬁa§2;535_x“grein nacprutiny” is

described as follows:—

wscrutiny is the term used to describe
a reviewing of ballot papers following

an order of the Court.

Trhe petitioner, respondent, their
Counsel, solicitors and agents are at
lirerty to be present at the inspection

which takes the form »f a recount.

m

ach side makes jts »wn list of

9]

allnt pacers which it objects to or

e
claims to be added.” (unterlining

supplied).

cn the basis nof this authority, “r. Musel further sub~
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as the law in manzania provides Inr the relief of scrutiny

oo

election petition ard a0t a recount, a wide intercretation shoul”
be glven t> the word scrutiny so as to accord to it a sirilar
mearing as that ahtairing under the Enrglish law. ‘e wert opr irn

his sucmission, by arpiying the Tnglish law under the crovision

e 0



0f Secticn 2 of &the Juydicature ard a-=ll-selan o8 T aie Dediraes

Chapter 453, the relief of a recount would e available as urged
by the petitioners, the appellants in this case. That is so, he
insisted, because, under the “nglish law, scrutiny takes the

form of a recnount.

Mr. Maira, liearned Counsel for the first respondent was

gquick to respond to these submissions. He said, Mr. Musei's

fésort~tc;§§p¥?'the*Enqlish law 15 miscanceiver, As there is a
speciificIegast atiff-governirg elections in Tanzania, he statad,
the English law cannot be applied. FfFurthermore Mr. Malra urged,
by virtue of the Judicature and Application of Laws Ordlnance,
Chapter 453, in appropriate situatiors, the English Statutes
which would be appnlied in Tanzarnia are statutes of general
appli;at;on. Iqithis case, Mr. Maira nainta;req, ﬁhe law.qn
e}ect;ons 1s not a statute of ger;ral application in which case,
it onld n;t ;pply in Tanzani;. Addres:irg himselflat:length on
the law ;elatihg to elections ir Tanzanla Mr. Maira stressed
‘that as the conditiors set out urier Segtion 112 (d4) of the
Zlections Act, 1585 ard Rule 12 of the Electiors (Electlon
Petitlons) Rules 1571 were not satisfis<d, there was no legal
basis for orterirg a scrutirv. Mrs, Lviso learned Principal
‘State Attorney for the second rescordert fully assoaciated

herzelf with Mr. Maira's submicsions. ' :

As already indicated, the issue in this appeal 1s whether

the relief of a scrutiny was, in the circumstarces avaiiable.
vie wilish to.make it clear from the outset that it 1s apbarert
from the record that ir dealire witn rthe issue of scrutiny,
the -matter ‘was further cor.“:plic.ate'i and confused by the manner

in which it was handled at the trial. ~3 a result, 1t seens to

v
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Us that throuthout the proceedlngs on the issue of scrutiny, the
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learned judce, with respect
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in the proczedlings nears this out. Aafore the comrercement of

the trial, the Court or-ered the issue on scrutiny to be tri

1]
o %

first. What is more, it is also acparent that at some staje,
while the issue on scrutiry was still reirg tried, the court
also allowed an amendrent to be effected in the pleadings. The
amendment so effected, in our view, introduced a new element

to the pleadings. That is, the relie

1,

of szrutinv as origlnally
sought, was further qualified by addlng the worls "ty way of
recount”. The new element of a recount, as we have observed, 1is
not provided under the Electlons AcCt, 1985 as one of the rellefs
to be sought in an election petition. Yet, with due respect to
+he learned trial ludge, he allowern the amenAmert which, to some
extent, contributed towards the c?nfusion tha* ersued in the
praceedinas that culminated ir the rulirg, the subject of this

appeal. ‘e shall revert to this issue later.

We shall next deal with the issue whether the English law

would he applicakble ir crder to avall the rellef of a recount.

&)

Me. Musel learraed Coursel firmly malrtalrad t

5

at it would. With
respect, we 25 not acgree. There is no gainsayirg that under the
Judicature and acplication of Laws Srdinarce, Zhagrter 453, two
cenditions are necessary far ar Ergiish statute ©> apply in
Tarzania. First, the statute concerrad must ke a statute of
general application. secondly, there should be ro specific
legislation enacted in Tanzarla stealing with the matter in
question. In the instant case, the first cordition is not
satisfied because, the legislation involved is not a statute

of general application. The second condition is not met either.

‘e,

.oy



Thils is because in Tanzarla there is the Elections act, 1285

which specifically provides for electicon matters. In that
situatior, we can find no basis for applying the English law in

Tarzania as contern loT ¥ ” . SR L LR

- Sy e s AT S e

agreamer% with Mr. Malra, learned Coursel for the first
respondent that the applicable law in this case was the Electiors
Act, 1585, 1In our considered opiricn, the English law on
Parliancomtsary electione though in cart is similar to the
Elections Act, 1985 »f Tanczaria is not acelicable f>r the reasors
wo have alreaty glven., Havirag taken this view, it £ollows that
we are of the view that the amendment t2 the pleadinge In this
case which was effected on the zuthority cf the English law,

was misconceived - undaer the law in Tanzania.

Next, we intend t»n address on the question of scrutiny.
This is ane of the reliefs that may be claimed uncder Section
112 (d) of the Elections Act, 1985, The question is whether in
terms of the provisions of this Act, scrutiry as sought in the
petition was warranted. The learred trial judge hald that the
confditiosrs set out in the Act were not satisfied for which
re¢ason, Xr. Musel, raises serious complaint of Aissatisfaction.

Iin part, Jecticn 112 of the 'Cch provides:

(4] Where the seat is cl=zir24 for an
urmsuccessfil car“i-avz -n the

grourd that he had 3 malority of

lawful votes a scrutiny (epphasis’ ™77~

een/



From the preovisions of sub—clause (d4) of Sectisn 112 of the
Elections Act, 1935, a necessary reculrement is that the pleadings
should indlcate that a named particular candldate who was
unsuccessful in the elaction had a majority of lawful votds. In

— —_ “ : - - - R
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are ta he added, such an unsuccassful candidate would be the

winrer. Zr the case before us, =part

'h

r>m the prayer for scrutiny
which was, as already pointed out, g:alified with the request for

a recount of wvotes, it i{s not indicated in the pleadings that any

of the unsucce=efyl candlidates, ha! 1 majority of votes. Because

of this omissisn in the pleadirgs, the learned trial judge held

that tha application was misczonc

e

{vat in toerms of Cection 112 (2}

of the Elections Act, 1985. He aicdressed himsalf in these words:

"On a careful interpretation of the above
gquoted provisions in relation to this
petition or the issue of scrutiny, I find

that the petitioners did not comply with

Section 112 (4) of ths Electiors Act in

that they omitted to gl=ad in their
petition that a particular unsuccessful
candidate ir the Karatu farliamentary

elections had a2 majority of lawful votes.

ceese Four of the cardidates were
Aefeated. low which ore of these four
unsuccessful cardi“ates are the petitioners

~laiming £or scrutiny to fe held in his

favour?" (emphasis s:-zlied).
In considerirg the remulremarts ~f <he law under Section 112 (2)

]

2f the ~Act as shown in the above ex-ract of the judgmert, the
learned ju-dge toock irtc acooure £

providegd under Sule 12 of the Zleoctisrs (Slection Petitiors) Fuls

Tt

u

2871 whichk rrovides:-

s e e/
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<2 (1) - "where scrutiny under the grovisions

e
~f saragragh (4) of 3ection 112 of
the sct is soucht either by thee

cetlizsiosrar or A respondent, the

n~t less =han six days before the
day fixed for the hearirg 5 the
titizn. lodge with the Registrar

a list 3¢ votes intended to be

otiectaA 45 Ty him ard of the
ctjzctiarns td> 22 h vote. -—---- "

To our minds, the grovisions oI this ruce are clear ard unambiguous.
Tt is a mandatory reguir27=nt that i+ processing the cetitior, the
party seeking scratiny smzll lodge with the Registrar of the High
Court a list of votas irtsnded to be objected to not less than six
days before the date fixed for rearing the petitior. In here, no
1ist at all of votes intended to be objacted to was lodged, let
alone the time prescrites of not less thar six days before the

day fixed for hearing the cetition. Wich great rescect, it is
ridiculous and impractical to s?ak 3 sc-uciny of all the votes in

the whole constituency of Xaratu as Mr. *usei was acparently

endeavouring to 4o in this case. Trat, 3 our ninds, was not the

at disputed and specifiisd vites which are the subject of scrutiny

in order to ascer=air =ne -laim by the setiti-ner <hat he had a

majoristy of wstas. In Iur Total: ip this cass, scrutiny was
soucht in such genaralizel form that iz amounts ip effect to
re-Aoing the whole ex2rcise of counting th2 vatzs irn the whele
cornstitunncy. For Thi” ie_.-w wo ave eatl:fiea that the learned

judge was Jjustifie ir nie ~spclu~i~rn that the conditlons set

out under Sectisrn 122 o) of the ET

jome
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ict, 1985 and Rule 12
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of the Elections Rule€s, 1971 were not satisrfiod. We cannot
accept Mr. Musel's clalm that the omissicn in the pleadings
to specify that a particular unsuccessful candidate apong the
P R a -

e =

atartes 3F lawful votas Was 2 Nere slip. It

is a fundamental ard mandatory requiremert which goes to the very
root of the matter with which failure to comply renders the
grantirg of scrotiny unterable. 3Such, we ars-satisfied, was the
position in this case. That reirng the legal requirement which
was not complizd with, we are vrable to accept Mr. Musel's
assertlion thaf the learn=2d judge errad :n holding that the prayer
for scrutiny oy fezsunt of th votes was legally misconceived

and incompetent.

At this juncture, we pose to consider the distinction
pbetween recount ard scrutiny. From the record, it is apparent
«hat the learned trial Jjudge referred to recount of votes and

scrutiny interchangeably. In or-er ta clear the confusion, it

P

iz Aesirable to briefly address on the Aiffareprce between
scrutiny and recourt in relation to the law. From the outset,
{t should e made ciear that the two reliefs are distinctly

ert arA avalilable upder the Elections ict, 1985 at Aifferent

u
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stages of the proc2ss ¢ countirs of votss ant the period after

5% tre election results. Thase Aifferences

nave to e 130wzt irtc ag:irst the backgrourd of the major chances
tnat have beer eifszted on the flectiosrs n=t, 1985. It is eommen
xncwledge that the clectinns (ameniment) Act, 1990 and the

cisctions (imendment) ict, 1932 together with other subsequent
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arorg others. ensuring close supervisior

and monitnring of the process o€ vsting ty presiding officers,
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g assistarts ard p:1ling 2gerts at every stage in the course
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of counting votes. In the nrocess of counting votes Sec. .uns

78 and 89 of the Electlons Act, 1935 provide for the recount of

votes at two stages. First, a2t the giage when the courting of

votes is keirg com
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iirz station. At that stage

a presidirg officer may ke requested for a recount of votes by

-

the cardi“ate :r his courting a2gert presart when the courting

of votas takes place. 3o Z1 VIR

place at the ofrfice Of the Returring Cfficer, the candidate or
the pollirg agent presert at the polling station may request
the Returning Officer to check the addition in order to ascertain

the accuracvy of the disputed report of the results from the

After the adcition 2f votes ard declaration of the results,

the Elections Ackt, 1985 doss rot provice for the recount of the

provides for the last stage whon a recount ~f votes is sought.
For the perlod that follows after the declaration of the results,
to seek a recount of votes as a relief as it happened in this
case would re unterable ard misconceived ir law. The period that
follows after thes declaraztion of results may well involve the
time an election petition is filed ir Court. It is common

knowiedge that in an election petition. onre of the reliefs that

may o
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Section 112 (d) of the Elections
Act, 1585 provides for scrutiry among other reliefs. Reccunt
is rot cre sf the reliefz set out under this section. For this
reasor, it Is in sur Tiew. legally incorrect to introduce in
the pleadircs tha element of a recount of votes as a relief in
an election petitior., ©Cn that basis and with due respect, we

think the learred judge confused and mixed up the two reliefs

ees/11

e vm—
L e ——

votes. That is, Section 82 (3) of the Electlons, ACt 1985 -—" "=



which are, as already indicated, avallable at different stages,

-

In part, he stated:

"Consequently, on the totality of my
firAirgs based on the interpretation
of th2 Election Act, 1985 I rule that

the prayver for scrutiny by recount of

the votes in the 1995 Parliamentary
elections for Karatu Constituency is
both misconceived and legally

incompetent.”

Iin cur view, on the face of this statemert, the meral ression -
) ) gc

which emerges is that both the reliefs £0r recoupt and scruidy
were legally lncompetert. Thils, with respect, is not correct
kecause, one of them, namely, scrutiny was a competent prayer
allowed by law in an alectior petitlon. As alrecody observed, it

is the recourt of votes that the law does not provide for. It

was thls relief which was incomgpetert ard misconcelved in law
because it was beirg sought at a staje when the law does not

allow as corre=tly held by the learred fudge. - In short, it is S
our vi=w that the two reliiefs have been cdescribed in such a way
that 1t is ~isl2ading ard corfusing. Ne are however, satisfied
that as rec-rAs scrutiny the application was properly rejected

on whe grourds that the conditiosrs under Section 112 (d) of the
Electisns /cx, 1935 ard Rule 12 of the Zlectiors (Election
Eztitions) RAules, 1971 were not satlsfied. In the result,

despite the mix up ard confusion on recount and scrutiny, we

agrec with the firal corclusion that scrutiny was not in the

circurstances, availatle.

In ground ore, Mr. Musel, learned Counsel had also raised

the issue of Res judlcata. Havirg closely listered to his

el /12



submissions it is appcarernt that he was not referrirg to Res
judicatare ir 1ts strict sense as provided under Section 9 of
the Civil Prncedure Code, 19~6. Rather, we understood him te

-

take the view that it was a contradiction on the part of the

learrea judge to noid tnat tne Court nad no jurisdiction to
grant a scrutiny contrary to an edrlier ruling Af the Court
on 12.9.19%6. YWith respgect, we d> not agr2e with Mr. Musel,
learred Counsel on this submission. 45 countered by Mr. Maira,
learred Counsel and Mrg Lyimo, learned Principal State Attorrey,
we agree that there 1is no contradiction ir this ruling, the

subject of th2 appeal ard the earlier ruling by the learned

wdce as regards the issue of scrutiny. The reason 15T

trial

e

simple. That is, that the earlier rulirg involved tgé iéé&gigii
whether the Court had jurisdictinn to Aeal with the applicatien
for scrutiny. On that, the learned judge held and correctly

so in sur view, that the Court had jurisAictior to deal with

the matter. OCn the other hard, the issue irvolved in the ruling,
the gsubject of this apgeal, was wha2ther irn the circumstzances

of the case scrutiny wags warrarted. The l2arned ju-ge was

corvinced thet the regquisite conditiors were not satisfied for

the grarting cf scrutiry, he dismissed the applicatinr. O2r our
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pcsition is so clear that the learred iudge

can har2ly be faulted in his Aecisis>r on this poirt. In the
eariizsr rulirg the juAge was of *he view that the Court had

jurisdiction to d=2al wicth the issue while in the subsequent

rulirg which gave rise to this agpeal, the Court in exercise

ry

of its jurisAictinn, Aisrigses the agplication on the grounds
that there was no merit in it. In thons» circumstances, we

are satisfied that thrra was na Soritra-ictior in between the
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earlier rulirg ard the one complaired agalnst in this appeal.

We reject this grourd.

-

In the result, and for the foregning reasons, the appeal

is dismissed with costs to the respondents, We also remit the
case to the High Court for cortinuation of the hearing of the
cetition where we hope it will proceed expeditiously from the
poirt where the ruling of the High Court of 25.11.1996 was

delivered.

DATED ,.T DiR 25 3nL0M THIS 26TH NaY¥ OF SEFTEMBER, 1997.

L.M. MPALILA

JUSTICE OF /pPPEAL

D.Z. LUEUVA.
JUSTICE OF APPEAL

B.rive SAMATTA

JUSTICE 2F APFEAL

I certify that this is a true copy of the oriciral.
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