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JUDGEMENT OF THE COURT

L'VBUVAt

On 29th - I c t ob e r ,  199S, E l e c t i o n s  v » r e  Vxsld in  the

c o u r t r v .  This i n v o l v e d  P a r l i a m e n ta r y  and P r e s i d e n t i a l  e l e c t i o n s .  

In the  Ka ra tu  c o n s t i t u e n c y ,  the f i r s t  r e^pon^cn t ,  Or.  VJi lbroa*

Te t e r  S la a ,  a c a n d id a t e  spons r>rod hy tno p o l i t i c a l  c a r t y  Ghana 

cr.a “ enokr- jsipi n.a “ n c r ^ o l e ? ,  corr-on". y <nX'-'v by i t s  acjronyra CH.Ot.V. 

/.3 s d e c l a r e ^  t s  bo the e 1 sc to  ̂ m i r ro r  o f  ?ar l iam<?nt.  The 

j~r -e l  lan t  s a? r e g i s t e r s  v o t e r s ,  ' . ero  i  “ s a t i  s f  i ed w i th  the 

- " s u i t s  o-' the o l e c t i o n .  They f i l e d  -;n e l e c t i o n  p e t i t i o n  in 

the High Court  at Arusha i . e .  .Vi see 1 I aneou s C i v i l  Cause No. ? o f  

'’ 995. rrorr the p l e a ^ i n o : ,  *-h*» : t i - jn sought among o t h e r s ,  th-?

- •a l l ow in g  r e l i e f s : -  P i m ,  the e l e c t i o n  r e s u l t s  in  Karatu 

Con-sti t u e r c v  t"* he d e c !  arc-1 nu l l  ar.d v o i d .  S e con d ly ,  an o rde r



f o r  a s c r u t i n y  by way o f  r e - c o u n t .  The Honourable the A t t o r n e y  

G en era l  was j o in e d  i s  the second respond en t  among the  p a r t i * r s .

B e f o r e  trie t r i a l  c- 'nr.erce i ,  tr.e --o^rt  or-.ere.-! c.-.c - i S ’-ic 

r e g a r d in g  s c r u t i n y  to be t r i e d  f i r s t .  dur ing  the t r i a l  on the 

i s s u e  on s c r u t i n y ,  the p e t i t i o n e r s ,  the a p p e l l a n t s  in  t h i s  appea l ;  

a p p l i e d  f o r  l e a v e  t o  amend paragraph  C in  the p e t i t i o n  r e g a r d in g  

r e l i e f s .  As a r e s u l t ,  paragraph C was amended by s u b s t i t u t i n g  

the words " s c r u t i n y  by way o f  r e c o u n t  f o r  the words"  " r e c o u n t  o f  

the v o t e s " .  At  the c o n c lu s i o n  o f  the t r i a l  on the i s su e  o f  

s c r u t i n y ,  the l ea rned  judge ( N c h a l l a ,  J . l  he ld—£*v»-fc^the r e l i e r  sought 

f o r  s c r u t i n y  by way o f  recount  o f  v o t e s  wes - ^F S Wr u e i v s — 

incom pe ten t  in  law. The a p p l i c a t i o n  was t h e r e f o r e  d i s m is s e d .  Th is  

appea l  i s  a g a in s t  the o r d e r  o f  d i s m i s s a l .

In  t h i s  a ppea l ,  the a p p e l l a n t s  are r e p re s e n te d  by Mr. Musei,  

l ea rn ed  Counse l .  The f i r s t  r espond en t ,  Tr .  W i lb ro ad  P e t e r  S laa ,  

i s  r e p r e s e n t e d  by Mr. Maira and Xr.  MiraTibo, l e a rn e d  a d v o c a t e s .

\
The second respond en t ,  the Honourable the A t t o r n e y  G en era l ,  i s  *—^  

r e p r e s e n te d  by Mrs. Lyimo, l e a rn e d  P r i n c i p a l  S t a t e  A t t o r n e y ,  

seven pr i n t  Terror in'-1 urn o f  appea l  vns f i l e d -  In  pa rag raphs  5 and 

o f  the ~e.~o r ^r^urr o f  apoea l  i t  i s  s t a t e d :

6. The Honourable t r i a l  Judge m i s d i r e c t e d

h im s e l f  in law in  d i s c r i m i n a t i n g  a g a in s t  

the v o t e r  p e t i t i o n e r  r e s c e c t i n g  the 

r e l i e f  o f  s c r u t i n y  under S e c t i o n  112 o f  

the E l e c t i o n s  A c t  v ?. 1 o f  1905.

That the Honourable t r i a l  judge f u r t h e r  

e r r e d  in l av; i r. w ro n g ly  in  t o r  pee t i n g  and 

a p p ly in g  the t^rrr 1 SC?" TINY1

■'3



p r o .  the t o t a l i t y  o f  « h . «  i t  1= our , i , v  t h a t  » w

c e n t r a l  I s s u e  i s  r a i s e ,  in t h i s  , * • ■ » : .  That I s ,  whether  the

r e l i e f  sought ,  namely,  s c r u t i n y  bv way ot recount o f  v o t e s  I s

a va i  l a b l e  un , « r  the E l e c t i o n s  ; , c t ,  1935. Mr. * u s e i , . l e a rned  -

*--- -■ - - r ~ J— ""  »"!■»■ I ....   I MW11 arm i r  . . . .  . i — —
C o u r s e * ,  s t -  ---------------  -

in  law in  not o r d e r i n g  a r e coun t  o f  v o t e s  as sought in  the 

r e l i e f s .  The reason he s t a t e . ,  » , »  t h a t  w h i l e  i t  i s  c o n ce d e ,  

t h a t  the E l e c t i o n s  A c t ,  1985 W s  not p r o v id e  f o r  the r e c o u r t  

o f  v o t e s  as a r e l i e f  in  an e l e c t i o n  p e t i t i o n ,  s t i l l  he m a in ta ined ,

the r e l i e f  c ou ld  be . j r a r t c d  by a n r l y l n g  the E n g l i s h  law. m

- b e  t h e  C o u r t  t o  t h e  b o o k  b y
s u p p o r t  o r  t h i s  s u b m i s s i o n  ne  -----

• • ■ • ^  - £ c n e C l  e l d  or. P a r l i a m e n t a r y
t h e  d i  s t i  n . gui  s n e d  a>----------------------------------------- _

. t- r-.^-o v l’ -’ ' - e i n  " s c r u t i n y "  i s
E l e c t i o n s ,  T h i r d  E d i t i a n r » f e T ^ a -  ^  — _ r l ~

d e s c r ib e d  as f o l l o w s : —

" S c r u t i n y  i s  t h e  t e r m  u s e d  t o  d e s c r i b e  

a r e v i e w i n g  o f  b a l l o t  p a p e r s  f o l l o w i n g  

an o r d e r  o f  t h e  C o u r t .

T h e  p e t i t i o n e r ,  r e s p o n d e n t ,  t h e i r  

C o u n s e l ,  s o l i c i t o r s  and a g e n t s  a r e  a t  

l i b e r t y  t o  b e  p r e s e n t  a t  t h e  i n s p e c t i o n  

w h i c h  t a k e s  t h e  f o r m  o f  a r e c o u n t .

E a c h  s i d e  m a k e s  i t s  w n l i s t  o f  

b a l l o t  o a r - e r s  w h i c h  i t  o b j e c t s  t o  o r  

c l a i m s  t o  b e  a d d e d , . "  ( u n d e r l i n i n g  

s u p p l i e d ) •

Cn  t h e  b a s i s  o f  t h i s  a u t h o r i t y ,  :-:r. K u s e i  f u r t h e r  s u b - *  - -

a s  t h e  l a w  i n  T a n z a n i a  p r o v i d e s  f o r  t h e  r e l i e f  o f  s c r u t i n y  i n  , r

e l e c t i o n  p e t i t i o n  and n o t  a r e c o u n t ,  a w i d e  i n ^ - r ^ - t a t i  

b e  g i v e n  t o  t h e  w o r d  s c r u t i n y  s o  as  t o  a c c o r d  t o  i t  a s i n . a r  

m e a n i n g  a s  t h a t  o b t a i n i n g  u n d e r  t h e  E n g l i s h  l a w .  He w e n t  on  i n

h i s  s u b m i s s i o n ,  b y  a l l y i n g  t h e  E n g l i s h  l a w  u n d e r  t h e  p r o v i s i o n

.  .  ./M



o f  S e c t i o n  2 o f  the JuJ i c  ature ?>-J 1i r ’ t i r ~  ~ f  I  ■»•..■? ~'rJi r  ,

Chap te r  453,  the r e l i e f  o f  a recount  woul^ be a v a i l a b l e  as urged 

by the p e t i t i o n e r s ,  the a p p e l l a n t s  in th i s  c a s e .  That i s  so,  he 

i n s i s t e d ,  b ecause ,  under the E n g l i sh  law, s c r u t i n y  t akes  the 

form o f  a r e c o u n t .

Mr. Ma ira ,  l e a rn ed  Counse l  f o r  the f i r s t  r esponden t  was 

quick: t o  respond to  these  submiss ions .  He s a id ,  Mr. M u s e i ' s  

resortr-" ta—sprpiry- t h e ' E n g l i s h  law i s  x i s c c r . c e i v e A s  th e r e  i s  a 

^ e c t f t c ^_i_gyr-?rtl TtXan. j ju v e r n i r a  e l e c t i o n s  in  Tanzan ia ,  he s t a t e d ,  

the E n g l i s h  law canno t  be a p p l i e d .  Furthermore Mr. Maira u rged ,  

by v i r t u e  o f  the  J u d i c a t u r e  and A p p l i c a t i o n  o f  Laws O rd inance ,  

C hap te r  453, i n  a p p r o p r i a t e  s i t u a t i o n s ,  the E n g l i s h  S t a t u t e s  

which would be a p p l i e d  In  .Tar.33r . ia  are s t a t u t e s  o f  g e n e r a l  

a p p l i c a t i o n .  In t h i s  c a s e ,  Mr. Maira m a in ta in ed ,  the law on

e l e c t i o n s  i s  not  a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  in  which ca se ,

i t  would po t  a p p ly  in  Tanzan ia .  A ddress ing  h i n s e l f  a t  l e n g t h  on 

the l a w r e l a t i n g  to e l e c t i o n s  in Tanzania  Mr. Maira s t r e s s e d  

th a t  as the  c o n d i t i o n s  se t  ou t  ur.-'er S e c t i o n  112 (d )  o f  the 

E l e c t i o n s  A c t ,  1935 and Rule 12 o f  the E l e c t i o n s  ( E l e c t i o n  

P e t i t i o n s )  Rul^s  1971 were no t  s a t i s f i e - 1, th e r e  was no l e g a l  

b a s i s  f o r  o r d e r i n g  a s c r u t i n y .  Mrs. L y i r o .  l e j r n e d  P r i n c i p a l  

S t a t e  A t t o r n e y  f o r  the second' respondent  f u l l y  a s s o c i a t e d  

h e r s e l f  w i t h  Mr. M a i ra ’ s submissions .

As a l r e a d y  i n d i c a t e d ,  the i s sue  in  t h i s  appeal  i s  whether

the r e l i e f  o f  a s c r u t i n y  was, in the c i r cu m sta n ces  a v a i l a b l e .

'We w ish  to  make i t  c l e a r  from the o u t s e t  th a t  i t  i s  apparent  

from the r e c o rd  tha t  in  d e a l i n g  w i th  the i s su e  o f  s c r u t i n y ,  

the m a t t e r  was f u r t h e r  com p l ica te - !  ’ rid con fusod  by the manner 

in  which i t  was handled at  the trJ •» 1. 3 a r e s u l t ,  i t  see.Ms to



us t h a t  th roughout  the p ro c e e d in g s  on the i ssue  o f  s c r u t i n y ,  tr.e 

learned ju d Ce ,  w i th  r e s p e c t ,  c o n fu ses  s c r u t i n y  on one hand an**

' I Ij'-VJ!1 'J !i 1 l. " p r i ' t T f  "> f w i i t Oi" *  —

in  the p r o c e e d in g s  bears t h i s  ou t .  3-?f o r e  the commencement o f  

the t r i a l ,  the Court  or^ore- i  the i s su e  on s c r u t i n y  to  be t r i e d  

f i r s t .  What i s  more, i t  i s  a l so  apparent  th a t  a t  some s t a g e ,  

w h i l e  the i s s u e  on s c r u t in y  was s t i l l  be ing  t r i e d ,  the c o u r t  

a l s o  a l l o w e d  an amendment to be e f f e c t e d  in the p l e a d i n g s .  The 

amendment so e f f e c t e d ,  in  our v i e w ,  in t r o d u c e d  a new e l em ent  

to  the p l e a d i n g s .  That i s ,  the r e l i e f  o f  s c r u t i n y  as o r i g i n a l l y  

sought ,  was f u r t h e r  q u a l i f i e d  by adding the w o r i s  "by  w^y o f  

r e c o u n t " . The new e lement  o f  a r e c ou n t ,  as we have o b s e r v e d ,  i s  

not  p r o v i d e d  under  the E l e c t i o n s  A c t ,  1905 as one o f  the r e l i e f s  

to be sought  in  an e l e c t i o n  p e t i t i o n .  Ye t ,  w i th  due r e s p e c t  to  

the l e a r n e d  t r i a l  judge ,  he a l lowed  the which,  to  some

e x t e n t ,  c o n t r i b u t e d  towards the c o n fu s i o n  th a t  ensued in  the

p r^ c e e d in a s  th a t  cu lm inated  in the r u l i n g ,  the s u b j e c t  or t h i s

a p p e a l .  We s h a l l  r e v e r t  to t h i s  i s su e  l a t e r .

We s h a l l  n e x t  d ea l  w i th  the i s s ’ je whether  the E n g l i s h  law 

would be a p p l i c a b l e  in o rd e r  to a v a i l  the r e l i e r  o f  ;> r e coun t .  

wr . Musei l e a r n e d  Counsel f i r m l y  r .a i r ta i r -sd  th a t  i t  would.  '1 i t  p. 

r e s p e c t ,  we do not agree .  There i s  no g a in s a y in g  -hat under the 

J u d i c a tu r e  and R e p l i c a t i o n  o f  laws  O r d in a r c e ,  - .r .acter  453, _^o

c o n d i t i o n s  are  n ecessa ry  f o r  ar E n g l i s h  s t a tu t e  to  app ly  in  

Tanzan ia .  F i r s t ,  the s t a tu t e  concerned must be a s t a t u t e  o f  

g e n e r a l  a p p l i c a t i o n .  Second ly ,  the re  should be no s p e c i f i c  

l e g i s l a t i o n  en ac ted  in Tanzania  d e a l i n g  w i tn  the m at te r  in  

q u e s t i o n .  In the I n s t a n t  ea s e ,  the f i r s t  c o n d i t i o n  i s  not  

s n t i s f i e d  because ,  the l e g i s l a t i o n  i n v o l v e d  i s  not  a s t a tu t e

of general  appl ication.  The second condition i s  not rnet e i ther .

tc.



6

T h i s  i s  b e c au s e  i n  T a n z a n i a  t h e r e  i s  the E l e c t i o n s  A c t ,  1385

which s p e c i f i c a l l y  p r o v i d e s  f o r  e l e c t i o n  m a t t e r s .  In t h a t  

s i t u a t i o n ,  we Can f i n d  no b a s i s  f o r  a p p l y in g  the E n g l i s h  1 a*r in

agreement  w i th  Mr. Ma i ra ,  l e a rn ed  C o u rs e !  f o r  the f i r s t  

r e s p on d en t  t h a t  the a p p l i c a b l e  law in  th i s  case  was the E l e c t i o r s  

A c t ,  1985. I r  our c o n s i d e r e d  o p i r i o n ,  the E n g l i s h  law on 

Par'LLa.’rveivtiwy e l e c t i o n s  though in  p a r t  i s  s i m i l a r  to  the 

E l e c t i o n s  A c t ,  1985 o f  Tanzania  i s  not  a p p l i c a b l e  f o r  the r easons  

-g-iven,. R a v i r a  t h i s  v i e w ,  i t  f o l l o w s  th a t

we are o f  the v i ew  t h a t  the a^en.lrer. t to  the p l e a d i n g c  in  t h i s  

c~a_se whicrh was e f f e c t e d  on the a u t h o r i t y  o f  the E n g l i s h  law, 

w a s  m isconce i i red  - under the law in  Tanzan ia .

Nex t ,  we in t e n d  t o  address  on the gu- »s t ion  o f  s c r u t i n y .

Th is  i s  orve o f  the r e l i e f . 1-, t h a t  may be c la im ed  under S e c t i o n  

112 (d )  o f  the E l e c t i o n s  A c t ,  1985. The q u e s t i o n  i s  w hether  in  

tex-fis of  the pt 'ovlsi -oivs of  t h i s  X c t ,  sc rut iny- as sought  in  the 

p^e t i t ion  was w ar ran ted .  The learrred t r i a l  judge b a ld  t h a t  the 

c o n d i t i o n s  r e t  out  in  tf>e Act  were not  s a t i s f i e d  f o r  w+iich 

reason ,  Mr- Musei,  r a i s e s  s e r iou s  c o m p la in t  o f  d i s s a t i s f a c t i o n .

In p a r t ,  A c t i o n  112 o f  the -ct  p r o v i d e s :

anzar.ig  as c :

d) V.'hsre the  s e a t  i s  c ed f o r  ar.

uk succc- s s f  u 1  C 3 r J i  J i t i  : n  the

ground t h a t  he had 3 r ; ! c r i t v  o f  

l a w f u l  v o t e r  3 s c r u t i n y  ( e m p ha s i s  

sur>pl i e d ) .



From the p r o v i s i o n s  o f  sub-c lause  ( d ) o f  i e c t i o n  112 o f  the 

E l e c t i o n s  A c t ,  19^5, a n o c 3s s 5ry r eq u i r e m e n t  i s  th a t  the p l e a d in g s  

should  i n d i e  a te  tha t  a named p a r t i c u l a r  c a n d id a t e  who was 

u n s u c c o s s fu 1 in  the e l e c t i o n  had a m a j o r i t y  o f  l a w f u l  v o t e s .  In

L ~ "  1 1  1 1  —  _ 1 - -  ’i l l  n  i- »  r1 i  -I -  ~ -  . -  • -  •“  n  »■*•=> ~  ~  -* *- —.C«. W --O X - . ----- • - ~ - jl "  ‘ 11 * " ■ - —  ■ - - J ^ »

are  t a  be a^ded,  such an u n s u c c e s s fu l  c a n d id a t e  would be the 

w in n e r .  Ip the case b e f o r e  us, a p a r t  from the p r a y e r  f o r  s c r u t i n y  

■whi^h-was, os a l r e a d y  p o in te d  ou t ,  q u a l i f i e d  w i th  the r e q u e s t  f o r  

a recovin-t o f  v o t e s ,  i t  i s  not  i n d i c a t e d  in  the p l e a d i n g s  t h a t  any 

of  the u n s u cc es s fu l  c s r ^ i ^ a t e s ,  had -j m a j o r i t y  o f  v o t e s .  Because 

o f  t h i s  om iss ion  in the p l e a d in g s ,  the l ea rn ed  t r i a l  judge he ld 

tK a t  th-a a p p l i c a t i o n  was m isco r . ce iv -  ' in  t e jms  of  S e c t i o n  1 12  (d )  

o f  the E l e c t i o n s  A c t ,  1965. He addressed h im s e l f  i n  these  words:

"On a c a r e f u l  i n t e r p r e t a t i o n  o f  the above 

quoted p r o v i s i o n s  in  r e l a t i o n  to t h i s  

p e t i t i o n  on the i s s u e  o f  s c r u t i n y ,  I  f i n d  

that  the p e t i t i o n e r s  d id  not  comply w i th  

S ec t i on  112 (d )  o f  the E l e c t i o n s  Act  in  

th a t  they  om i t t ed  to p l e ad  in t h e i r  

p e t i t i o n  tha t  a p a r t i c u l a r  u n s u cc es s fu l  

cand ida te  i r  the Karatu  P a r l i a m e n ta r y  

e l e c t i o n s  had a m a j o r i t y  o f  l a w fu l  v o t e s .

.........  Four o f  the c a n d id a t e s  were

d e f e a t e d .  Now which one o f  these f o u r  

u nsuccess fu l  c a r d i J -’ t e s  are the p e t i t i o n e r s  

c l a im in g  f i r  s c r u t i n y  to be he ld  in  h i s  

f a v o u r ' "  (emphasis s u t t l i e d ' .

In c o n s i d e r i n g  the re^u i  re men ts o f  the law under S e c t i o n  112 (d)

o f  the Act  as shown in the above e x t r a c t  o f  the judgment,  the 

l e a rn ed  judge took in t o  account f u r t h e r  c o n d i t i o n s  which are 

p r o v id e d  un^er Pule 12 o f  the E l e c t i o n s  ( E l e c t i o n  P e t i t i o n s )  Fule.  

1971 which p r o v id e  3 : -
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* i ( i  ) _  "V.'ho ro s c r u t i n y  'jnc'er tn.e p r o v i s i o n s  

o f  paragraph (d )  o f  S e c t i o n  112 o f  

the : c t  i s  soucht  e i t h e r  by the — 

co t i - . i o r -^ r  o r  a r esponden t ,  the

n o t  l e s s  t h a n  six d a y s  b e f o r e  the 

dav f ixed for  the hearing or the 

p e t i t i o n ,  l o d g e  w i t h  t h e  R e g i s t r a r

a l i s t  o r  v o t e s  i n t e n d e d  to be

ob ;ecte^ to by him and of the 

o b  j~c t i  or.s t o  e a - h  vote. ---------”

To our minds, the c r ; v i s i - s  of  this rule are c l ea r  and unambiguous. 

I t  i s  a mandatory r eT, i r o - , r . t  that i r  processing the pet i t i on ,  the 

p a r t y  seeking scrutiny sr.all lodge with the Registrar  of  the High 

Court  a l i s t  of  votes interred to be objected to not less  than s i x  

days before the date f ixed for hearing the pet i t ion.  In  here, no 

l i s t  a t  a l l  of votes intended to be objected to was l o d g e d ,  l e t  

alone the time prescribe-* of not less  than six days before the 

day f ixed f o r  hearing the pet i t ion .  Aich great respect,  i t  i s  

r idiculous  and impractical  to so**  a scrv. iny of a l l  the votes in 

the whole constituency of Karatu as r.r. Xusei was ^cparently  

endeavouring to do in this case.  .hat, to our mj.r.ds, ^as not .̂..e 

object ive of the l eg i s l ature  i-. pr - z iHrv j  in the Elections Act,

1985 for  scrutiny.  : .eeJl^ss to overemphasize, scrutiny is aimed 

at disputed and speci f ied v : t o 3 which are the subject of scrutiny  

in order to ascertain the claim by the pet i t ioner  .i.a^ -.e had a 

majority of  v 3tes. : r  r . r  tota l ;  in this case, scrutiny was

soucht in such gene r a l i s e ’ farm that i t  amounts in errect  to

re-doing the whole exercise or counting tr.e vot^s in '-••e ^h«-e  

constituency. For t h ~  we a -  ^ - l o f i e d  that the learned

judge was j u s t i f i e d  in h -  conclu^on that the conditions set 

out under Section 112 ' * )  of the E l e c t i - r s  Act, 1935 and Rule 12



O f  t h e  E l e c t i o n s  R u l e s ,  1 9 7 1  w e r e  n o t  s a t i s f i e d .  We c a n n o t  

a c c e p t  M r .  M u s e i ' s  c l a i m  t h a t  t h e  o m i s s i o n  i n  t h e  p l e a d i n g s  

t o  s p e c i f y  t h a t  a p a r t i c u l a r  u n s u c c e s s f u l  c a n d i d a t e  among  t h e

i s  a fundamental  and mandatory r equ i r em ent  which g o e s  to  the  v e r y  

r o o t  o f  the m at te r  w i th  which f a i l u r e  to comply  r e n d e r s  the

g r a n t i n g  o f  s c r u t i n y  u n t e n a b l e / '  S uch ,  we a r e ‘ S a t i s f i e d ,  was the

p o s i t i o n  in t h i s  case .  That be ing  the l e g a l  r e q u i r e m e n t  which 

was not comp l ied  w i th ,  we are unable to a c c e p t  .-:r .  Musei s 

a s s e r t i o n  th a t  the l e a rn e d  judge e r r e d  in  h o ld in g  t h a t  the p r a y e r

__-.e v o t ° s  was 1 e a a 11 y m is c on ce i v e d
f o r  s c r u t i n y  - -<=------ - - * k-

and in com pe ten t .

At  t h i s  ju n c tu re ,  we pose to c o n s i d e r  the d i s t i n c t i o n  

be tween r ecoun t  and s c r u t i n y .  From the r e c o r d ,  i t  i s  apparen t  

t h a t  the l e a r n e d  t r i a l  judge r e f e r r e d  to  r e cou n t  o f  v o t e s  and 

s c r u t i n y  i n t e r c h a n g e a b l y .  In o r - e r  to c l e a r  the c o n fu s i o n ,  i t  

i s  d e s i r a b l e  to  b r i e f l y  address  on the d i f f e r e n c e  between 

s c r u t i n y  and recount  in  r e l a t i o n  to  the law. From the o u t s e t ,

„ . . . i v-. -v +•< >n r p l   ̂e* £ «; d i s t i n c t l yi t  should co mrids CiG^r „nat  tn*. two *. -

c, i f f e r f t r t  and a v a i l a b l e  under the E l e c t i o n s  Ac t ,  1905 at  d i f f e r e n t  

s tages  o f  the p ro c e s s  o f  c o u n t in g  o f  v o t e s  and the p e r i o d  a f t e r  

the d e c l a r a t i o n  o f  the e l e c t i o n  r e s u l t s .  These d i f f e r e n c e s

, . „ - . . j  -r-t'- aa> i - s ' -  the backcrourd  o f  the major  chanceshave to =e _oc-.- - r u  a^_J--

that  have beer  e f f e c t e d  on the E l e c t i o n s  A c t ,  198 5. I t  i s  common

.u - r l 6 , * - i n r ,  ( mer.dment) A c t ,  1990 and theknowledge  tr.at t..c „ x e _ w x - r . i

E l e c t i o n s  ( Amendment) A c t ,  1992 t o g e t h e r  w i th  o t h e r  subsequent 

amendments were aimed a t ; among o t h e r s : en su r in g  c l o s e  s u p e r v i s i o n

and m o n i t o r in g  o f  the p r o c e s s  o f  v o t i n g  by p r e s i d i n g  o f f i c e r s ,  

p o l l i n g  a s s i s t a n t s  and p o l l i n g  agents  a t  e v e r y  s ta ge  in  tn

.../10
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o f  co u n t in g  v o t e s .  In the p r o c e s s  o f  c o u n t in g  v o t e s  S e c ^ - jn s  

78 and 80 o f  the E l e c t i o n s  A c t ,  1995 p r o v i d e  f o r  the r e c o u n t  o f  

v o t e s  at  two stacjes. F i r s t ,  3t tJv s taco  when the c o u n t in g  o f  

v o t e s  i s  b e i n g  corrnloto^ at  the p s l l i r  i s t a t i o n .  A t  t h a t  s ta ge  

a p r e s i d i n g  o f f i c e r  may be r eq u e s t ed  f o r  a r ecoun t  o f  v o t e s  by 

the c s r - j i - ' g t e  : r  h i s  c o u r t i n g  agent  p r e s o r t  when the c o u n t in g

o f  v o t e s  takes  p l a c e .  i o c ' n d ,  the ac u t i o r .  oi LJ-.J!!1" ..—

p la c e  at  the o f f i c e  o f  the ? « tu rn in g  C f f i c e r ,  the c a n d id a t e  o r  

the p o l l i n g  agen t  p r e s e n t  a t  the p o l l i n g  s t a t i o n  may r e q u e s t  

the  Return ing  O f f i c e r  to  check the a d d i t i o n  in o r d e r  to  a s c e r t a i n  

the accuracy  o f  the d i s p u te d  r e p o r t  o f  the r e s u l t s  from the  

p o l l i n g  s t a t i o n s .

**1

A f t e r  the a d d i t i o n  o f  v o t e s  and d e c l a r a t i o n  o f  the r e s u l t s ,  

the E l e c t i o n s  . < t ,  1985 does not p r o v id e  f o r  the r e c o u n t  o f  the “  “

v o t e s .  That i s ,  S e c t i o n  80 (3 )  o f  the E l e c t i o n s ,  A c t  1985 - 

p r o v i d e s  f o r  the l a s t  s ta ge  when a r ecoun t  r f  v o t e s  i s  sought .

For  the p e r i o d  th a t  f o l l o w s  a f t e r  the d e c l a r a t i o n  o f  the r e s u l t s ,  

t o  seek a r e coun t  o f  v o t e s  as a r e l i e f  as i t  happened in  t h i s  

case  would be untenab le  and m is c o n ce i v e d  in  law. The p e r i o d  th a t  

f o l l o w s  a f t e r  the d e c l a r a t i o n  o f  r e s u l t s  nay w e l l  in ' - o l v e  the 

t ime an e l e c t i o n  p e t i t i o n  i s  f i l e d  in  C ou r t .  I t  i s  common 

knowledoe th a t  in  an e l e c t i o n  p e t i t i o n ,  one o f  the  r e l i e f s  th a t  

may be c la im ed  i s  a s c r u t i n y .  S e c t i o n  112 (d )  o f  the E l e c t i o n s  

A c t ,  1985 p r o v i d e s  f o r  s c r u t i r y  among o t h e r  r e l i e f s .  Recount 

i s  r.ot cr.e o f  the r ^ l i e f c  s e t  out under t h i s  s e c t i o n .  F o r  t h i s  

r eason ,  i t  i s  in  our r i e w ,  l e g a l l y  i n c o r r e c t  to  i n t r o d u c e  in  

the p l e a d i r . r s  the e l em ent  o f  a recount  o f  v o t e s  as a r e l i e f  in  

an e l e c t i o n  p e t i t i o n .  Cr. t h a t  b a s i s  and w i th  due r e s p e c t ,  we 

th ink the learnc-d judge  con fused  and mixed up the two r e l i e f s
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which a r e ,  as a l r e a d y  i n d i c a t e d ,  a v a i l a b l e  a t  d i f f e r e n t  s t a g e s ,

In  p a r t ,  he s t a t e d :

"Consequ en t ly ,  on the t o t a l i t y  o f  my 

f i r H i p g s  based on the i n t e r p r e t a t i o n  

o f  the E l e c t i o n  A c t ,  1935 I  r u l e  t h a t  

the p r a y e r  f o r  s c r u t i n y  by r e c o u n t  o f  

the v o t e s  in  the 1995 P a r l i a m e n t a r y  

e l e c t i o n s  f o r  Karatu C o n s t i t u e n c y  i s  

both m isconce ived  and l e g a l l y  

in com peten t .  "

I n  v i e w ,  or. the f a c e  o f  t h i s  s t a t e m e r t ,  the  g e n e r a l  trrprersvton

which emerge 6 i s  t h a t  bo th  the r e l i e f s  fD r  reccrupt and s c m r f i g y  

were- l o g n l l y  incompe t e r  t .  T h is ,  w i th  r e s p e c t ,  i s  not  c o r r e c t  

because ,  one o f  them, namely, s c r u t i n y  was a competent  p r a y e r  

a l l ow ed  by law in  an a l c c t i o n  p e t i t i o n .  As a l r c o t ty  obeerve-4, i t  

i s  the r^ccn jr t  o f  v o t e s  th a t  the law does  not  p r o v i d e  f o r .  I t  

was t h i s  r e l i e f  which was in c o m p e t e r t  ard m is c o n c e i v e d  in  law 

because  i t  was be ing  sought a t  a s ta ge  when the law does not 

a l l o w  * s  c o r r e c t l y  hel i l  by tho l e a rn e d  ju ^ g c .  In sh o r t ,  i t  i s

oux v i - w  th a t  the two r e l i e f s  h.Tv'e b^<-n (’ e s c r i b e d  in  ouch a -way

t h a t  i t  i s  m i s l e a d in g  and c o r f u s i n g .  * e  a re  however ,  s a t i s f i e d  

t h a t  as r e c  ? r J s s c r u t in y  the a p p l i c a t i o n  was p r o p e r l y  r e j e c t e d  

on the orour.--'s t h a t  the c o n d i t i o n s  under  S e c t i o n  112 (d )  o f  the

E l e c t i o n s  /.ct, 1935 and Rule 12 o f  the E l e c t i o n s  ( E l e c t i o n

P e t i t i o n s )  Ru les ,  1971 were not s a t i s f i e d .  In  the r e s u l t ,  

d e s p i t e  tho mix up ard c o n fu s io n  on r e c ou n t  and s c r u t i n y ,  we 

a gree  w i t h  the f i r a l  c o n c lu s io n  th a t  s c r u t i n y  was not  in the 

c i r c u ~ s t a n c e s , a v a i l a b l e .

In  ground one , tfr. r\:sei ,  l e a r n e d  Counse l  had a l s o  r a i s e d  

the i s s u e  o f  r!es j u d i c a t a .  Having c l o s e l y  l i s t e n e d  to h i s
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submissions i t  i s  - ipcqror t  th/st ho was not r e f e r r i n g  to  Res 

j -ud ica ta re  in  i t s  s t r i c t  sense 5s p r o v id e d  under S e c t i o n  9 o f  

the C i v i l  P rocedure  Code,  19^6. R a th e r ,  we unders tood  him to 

take the v iew  tha t  i t  was 3 c o n t r a d i c t i o n  on the p o r t  o f  the 

iearr .ea  judge  co noid  tna t  cne Court  had no j u r i s d i c t i o n  to 

^ ran t  a s c r u t i n y  c o n t r a r y  to an e d r l i e r  r u l i n g  the Court  

on 12 .9 .1996 .  'With r e s p e c t ,  we do not  a g r e e  w i th  Mr. Musei,  

l ea rn ed  Counse l  on t h i s  subm iss ion .  ,.\s co u n te red  by Mr- Mai r a ,  

l e a rn ed  Counse l  and Mr^ Lvimo, l e a rn e d  P r i n c i p a l  S t a t e  Attorr'®y., 

we a g r e e  th a t  the re  i s  no c o n t r a d i c t i o n  in  t h i s  r u l i n g ,  the 

s u b j e c t  o f  the appea l  and the  e a r l i e r  r u l i n g  by the l e a rn ed  

t r i a l  judge  as r ega rd s  the i s s u e  o f  s c r u t i n y .  The reason i s  

s im p le .  That i s ,  tha t  the e a r l i e r  r u l i n g  i n v o l v e d  the is s u e -— --, 

whether  the Court  had j u r i s d i c t i o n  t o  Hea l  w i th  the a p p l i c a t i o n  

f o r  s c r u t i n y .  On t h a t ,  the l e a rn ed  judge  he ld  and c o r r e c t l y  

so ir. our v i e w ,  th a t  the Court  had j u r i s d i c t i o n  to  d ea l  w i th  

the .nat te r .  Cn the o t h e r  hard ,  the i s su e  i n v o l v e d  in  the r u l i n g ,  

the s u b j e c t  o f  t h i s  a ppea l ,  was w hether  in the c i r c u m s ta n ce s  

o f  the ca s e  s c r u t i n y  v.33 w ar ran te d .  The l e a r n e d  judge  was 

c o r v in c e d  tha t  the r e q u i s i t e  c o n d i t i o n s  were not s a t i s f i e d  f o r  

the g r a n t i n g  o f  s c r u t i n y ,  he d i sm issed  the a p p l i c a t i o n .  Or our 

p a r t ,  the le - :a l  p o s i t i o n  i s  so c l e a r  th a t  the l e a rn ed  judge 

can h a r d l y  be f a u l t e d  in  h i s  d e c i s i o n  on t h i s  p o i n t .  In the 

e a r l i e r  r u l i r g  the judge was o f  the v iew  th a t  the Court  had 

j u r i s d i c t i o n  to  d e a l  w i th  the i s s u e  w h i l e  in  the subsequent 

r u l i n g  which gave r i s e  to  t h i s  a ppea l ,  the Court  in  e x e r c i s e  

o f  i t s  j u r i s d i c t i o n ,  d i sm issed  the a p p l i c a t i o n  on the grounds 

th a t  th e r e  was no m e r i t  i n  i t .  In thos-"1 c i r c u m s ta n ce s ,  we 

are s a t i s f i e d  tha t  the re  war. no c 3 r t n J i c t i o r  in  be tween the
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e a r l i e r  r u l i n g  and tho one compla inPd a g a in s t  in  t h i s  a p p e a l .  

We r e j e c t  t h i s  g rourd .

In the r e s u l t ,  and f o r  the f o r e g o i n g  r ea son s ,  the appea l  

i s  d i sm issed  w i th  c o s t s  to  tho r e s p o n d e n ts .  We a l s o  r e m i t  the 

ca s e  to  the High Court  f o r  c o n t i n u a t i o n  o f  the h e a r in g  o f  the 

p e t i t i o n  where we hope i t  w i l l  p roceed  e x p e d i t i o u s l y  from the 

p o i n t  where the r u l i n g  o f  the High C ou r t  o f  25.11 .1996 was 

d e l i v e r e d .

DATED /.T O/.R ES SAL.w.M THIS 26TH 0*Y OF SEPTEMBER, 1997.
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