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I3 THE SCULY O APTEAL OF TaNZANT

AT DA ES SATAAN

CIVIL APRLTCLTION NO. 41 OF 1997
In Ghe taifer of an Tntended ippeal .

BLTVEEN 4
LEON’S-L I‘.A, O N‘CA Lo.r\.I. SubDesersgre '. A.PPLICA.N’T
- AND

1. HON. JUSTZNE ATFIED SATAKANA..13T EESPONDEID °
2. THE EON. ATTORNEY GENERAL.....20D ZESPONDEIT

(Application for ’_’:xtens;on of Time So serve .
Notice of ippeal to the espondelt from

the Tecision of the Hig h Court of Tanzenia
- at ¥eshi) -

(Munuo, J.)
cated the 8th day of Apxil, 1397
' in

Yisc, Civil Cause "To. 5 of 1835

'
i

TISANGA, J.t.:

This is an appiication for extensirn of time to serve
2 copy of tre notice of appeal on the first respondent,
The Hon. Justine ilfred Salakana, .I‘:‘i._P. y and to instivate
the aprneal in te """ s of rule g3 ot the Court of Appea.
Rules. The adplication is brousht by a astice of wmotion
duly supported by the affidavit of the aprricant. Ir.
‘teongi 3ilayo dgalzi, who appeared and arzued the ratter
in person bel’aré Z2. Ihe2 first respo;a.«:lezr’c vias
represented vy ‘r ..,J Iialma.,‘ .'t.ea;-_’.le-;‘-. ".-L«OCu.te,A white
e Kamba, learnel Zeaior State Atserme; advocated for

the second :raspons 136, e At toimey-Ceneral,



Tt is common ground that the Jud're*ent which it is
intended to Vappea‘xl against was delivered on 8.4.97 and
the notice 6f infenjbion to appreal was given in time on
10.4.97, Howévei, a copy cf the notice of appeal was
not gerved on thé respohdents witnin seven days of the
notice as requlred by rule 77(1) of the Court of Appeal
Rules. To be exact, the second respondent was served
with such .notice; out of time on 30.5.97, while the first
Tespondent was "‘i"liot “served ‘at alkls - - =

Tus on the first leg of the application, the
applicant seeks» an extension of *ime during which to
serve the fi:psf respdndent with a copy of the notice of

appeal, and his;explanaticn was that the administration

of the Hivh 'Cc')il'rt‘at I“oshi was wholly responsible for
e G|

the delay or om::.s31on ‘of the service on the respondents.

That explanatlon is couched in paragraphs 7, 8 and 9 of

_his affidavit dated 21.7, 97 which for nurnoses of clarity

are set out in ‘extenso he—ein below:

]
¢
i
!
1

“Te ~ 'I.‘ha'k 1, veing a2 laymen not copversant

with the law and vractice of the

_CouI‘l“ts, and in total igznocrance of the
pro#ision of Trale T771) of the Court

of Appeal Rules 1875 1 reaqu ascted the
administfation of the High Court at
loshi to serve the copy of the Hotice
oi Anpea1 to the Respondents. Such

a reqx,.est vag acceDied;
!



8. That the copies of the Nosice of
Appeal were served upon the
Respondents by the Toshi High
Court Messenger one lirs. Scola
Mwa.namaula through 2 Ges: aatch

book on the 30th dey of Ty, 1597

9. That the State Avtcrney ~ccepsed the
copy oi the Notice but i e
— —-pdvacate for _the First Lo gponcent

refused to accept t% oon the Zround
that the First Recvondenty Justine
Alfred Salalkana hel nevexr peeur in
h1:—};; office since the delivery of

_thel judgment;"
1
The firsig regpondent f:led a cc-x.rber——affidavit, and
at the hearlng of the applicztion 1eazmned counsel for
both respondents opposed the application o2 the ground
that no suific1ent cause Wae disciosed for granting the
exten51on of time sought. rr. Kanba hed an additional

ground of compleint. Hdis o:‘fice was served with 2 COPY

oi the notlce o7 appeal out of time on 30.5.95. He

———.

subnitted 1n e’f cect that wrile tne -megrvice was accepted
only out of courtesy, shat did noe rest slarize the omiscion.
it did not :;el eve ‘the am) icant of his Tleszal obligation
vo serve thé respondent vishin the Taiie prescribed by

ru._le 77(‘\),‘e or ows oi the p.:esc:ibe& sisae, with “he 1eave

. i
of the Court.

gince the applicant +ad aischarsed aeither oblisation,

R} 0 -

Vir. &a.mba not onmly oxjected to the a»ndlit : cation, but &Llso



urged me to strilte out the notice of apneal for the
applicant's failure to taie the essential step in the
appreal i.e. for failing o servs him in law with a 20Py

of the notice of appeal.

The gravamen of the zpplicant's expleanation as can
be gleaned from paregraphs 7, 8 and S of his affida-rit
reproduced above is that the delay or omission o sarve
the respondents with o cody oi the nollice of apreal was
caused by the administration-of the-Hizh Court at Moshi -
who had accepted his reduest to serve copics ol thas
notice on the respondsnts., This ig obviously hearszy,
‘he applicant did nos reguire anyoune Iwon. the adiinistrzcica
of" the High Court at llochi to file oifidavit in supoort
of his assertion thet the administration there had accepted
the respongivility to serve the resvondents., Heither was
irs. Scola Mwanamaulz, the alleged :ioshi High Court
nessenger mentioned in paragreph 8 of the aifidavit,

required to file an affidavit to coniin that she is the

pPerson who belatedly sexved the second respondent on

29.5,97 ard if so on whoses instrucdtions, nor was the

gispatch bool: allegelliy uged for the Huiposs exhidised

n these proceedings Zor scrutiny.

men at the hecsring the applicant was contfrecatsd wish

o

-L;;
This vasatisfactoryr s:iate of affaivs, he znplied for on
zdjouranent and for lzave to adduce rurther evidenc:
through additional cr suppleilencary .iridevit or affidav.ts

in orcder to reaedy vTne

W
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2his, lhowever,
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i
was objected ;l:o ’lvery strongly by counsel for both
respondents., I sustained the objection largely because
the type,A of furrthe:cj evidence which the applicant is .
seeking to adduce vs}as a%r'ailable at the time of compiling
and préfering this application, and he has giveﬁ no asons
why he did nof adduce it then. Partics o applicatioﬁs
shéuld make sure that as far as poscible they marshall all
the evidence they need before the matter comes up for

‘hearing. After the hearing has started I think the matter _

should not be adjourned simply to cnable a party to look
for evidence or further evidence iun suvpport of his case;
in my opinion to do so would tend to undeimine efficient
administration_sf justice,

As I‘séid before, the applicant!s assertion that the
adninistration of the High Court =zt Toshi had accepted
his requést to serve the respondents with copies of the

notice of appeal is hearsay. As such the assertion was

iladmissible.  The net result, therciorc is that the
appiicant has not explained adequately or at all the failuxre

5

to serve copies of the noticc of anpeal on the respondent

WLt tRE PIesTIed T time o et et —

The applicant's claim in paragreph 7 of his affidavit

44}

that he is a layman not conversant with the law and
practice of the courts, and totally isgnorant of *he
provisions of rule 77(1) of the Couxrt .of Appesl Fules
is complétely false. The first respondent appended_to

his counter-affidavit a copy of the ruling by this Court

nof



in QOlele Rural Co~operative Society Ltd. v. The Director

of Public Prosecutions AR Civ. Appllcot’on No. 8 of 1902
(unreported) which amply‘demon r=tec this view. 1hat
was a matter or case in which this very appllcant then
chalrman of and representing the Olele RaﬁalfCo—bpérative
Society Itd., had applied for an order to strike out the
notice of appeal for failure by tha a'.ppelJ.ant'Director of

Public Prosecutions to Serve a cop; of the notice of

_ aPpeal on.the {GSPOﬂdeﬁ%* ~“the0leles AT ﬂl‘@o-opezatlve
Society. Conceding the ocaission, ‘the regﬂ%sentative of
the Director of Public Prosecutions sougat for an
extension of time to gerve & copy of the notice on the
said Co—opefative Society, According o the uling,

among the responsec o that application wag this:y

"Mr. Ngalai asked the Court %o
reject the application for eXuen51on
of time and Prayed that the notice
_ of appezl be struck ouv foir Failure )
— by the respondent (The" Directo- of
Public Prosecutions) to Conply with
the provisions of mle 77(1) of the
Court of Appesl Rules,

The passave shows thau the applicant ig conversant with
the provisions of rule 77(1) of the ‘uLes. If he was
able %o invoke the rie in his favour, he cannot now

plead ignorance of it when it is being invoked against

1im,



In that E;ame Ruling the Court went on to reprg@uce

the prov1s1ons ‘of rule 77(1) as follows:~ - -

n77-(1) An intended appellant sne.l--, vefore . A.
or within seven deys after lodging a
notice of appeal, serve copies of it
on all. persons who seem to hin -
directly affected by the appeal; but
the Court may on an ex=parte applica-
tion direct that service need not be.

—effectcd on-any person who-toskno - —
pert in the proceedings :in th: High -
Court

That provision furither wmade it abuandantly clear to the

applicent that the oblisation to serve the respondents

with copies of the notice of appeal was squarely on him,

and on no one else, Since he was well aware of this,
then even if, for the mere sake of arzwaeny, the applicant

had aslzred the ad_uxlnlstratlon of the Hl°‘h Cour" at Moshi to

serve the regpondents, as he clalms, that "ould not in
ny opinion, have relieved him of his lezal obligation to
ensure that the service on the respondents was in fact

el nat ot-ro o

alicoted—uithin +tho 44510 annoifisd T
+

that I am merely assuming tha*% .the appfic_ant had asited
the High Court administration to serve the respondents,
because I have already held that there was no cogent

evidence to support that assertion by the applicant,

Tor the reasons sect out above, thereiore, the
application for enlargement of time o serve the first

respondent with s copy of the notice of.arseal must fail.



I now turn tou the second leg of the appllcatlon
seeixing the exteascion of time to lodge the record of adpesl.
The application was duly supported by the applicant?s
affidavit dated 25,7.97. As in the previous case the

application was strongly opgosed by ébunscl for both
respondents on the ground that no sufficient cause is
shown for granting the extension,

As stated earliexr the hotlce of apneal was flled on

10.4. 97. “In his aifidavit the appllcant 8t ated, and he
was not contradicted, that on 5.5.97 he applied to the
Registrar‘for copics of the proceedings and the same wer
supplied in two instalments, the last instalient having
been supplied on 22,7.97. It is apparent that on the
basig of that information the limitation period‘started
to rn on 22,7.97 when the last insfaiment was suppiied
and in temms of :ule 83 of the Court. of Appedl Pules the

appeal ought to have been 1ngt1tuted on or before 22 9.,7.

P

“owevor, ‘the anJ&CLdu filed thls application on 25, 7:97F ———
Obviously that was prereture and m¢gconce1ved; he should

have spent his time brocessing the record of appesl rather

BehaveVE WX X SR

Be that as it may, when the application ceme beforc
re on 21,10.97 the matter was ripe and mature, and
Properly before ne tecause, as shown above, the limitasion

Period had run out on 22,9.97. Since the appeal was now

instituted within 60 days of the notice of appeal, it

was necessary for the apolicant to rely on the exception
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45 sub-rule (1) of rule 83 which is o tae effect that in
_cosputing the 60 days, the time talien to thain the COPy

o proceedings ~from the Registrar shall ‘aé exciuded.
Hovever, in order to rely on that e?cception it was further
necessary for 'bhé applicant to shdw tl}at he_ had s.'én't to

tne respondent copies of his letter to the -'Registrar__

asking for a copy of the proceedings. |

As T said before, the applicant has ghow:: that he did

write to the Rezistrar asking for a cbby of the proc:eedings.
‘ From a copy of that letter 1t also appeass thet copies of it

. ware addressed—bo beoth-respondents, Hovever;—the &ppiicait— -

i~ his affidavit does not mske any suggestion that the
cspies of this letter were sent to the respondents. Once
azzin the applicant 'sought to salvage the situvation by
seeking an extension of time to serve the respondents with
copies of his letter to the Registrar, but for rcasons get
out in the first lez of this application I declined to grant
iz, Thus I uphold the submissions by couns:el for both

respondents that extension of time to institute the appeal

cculd not ‘be granted-because an essentiai~condition for it~ T

-

hz2 not been satisfied.

1 now turn to lr, iamba's coatention that the

a""‘L'lr\ch'}"(" notiag ot anpagoil
— ° - - o P

sttaitted by the learned counsel the notice of appeal was
served on him belatedly, and todate there has been no
arolication to serve him out of time., I entireiy agreec

trat the belated service effected on him not pursuant to

ary Court order was no service in law. 414 since up o



1 e ‘]O —_—

the date of hearing thdrec had been no application to gervc

the notice on him out af time, then the applicant was

clearly in breach of the requirement under rule T7(1) of

the Rules. ile had failed to takef{an essential steplig_thc

appeal which under rule 82 of the Rules would justify

p—

strilkking out the notice of appeal,
! ' . .
My refusal to grant the applicant's two dapplications
for the extension of tﬂme meant two things: Fir;t, the
applicant liiéwisc in Qreach of rule '77(1), had failed, to
serve the first respon@ent with a copy of the notiee of
appeal, which again wo@ld justify striicing out the notice
of appeal under rule Bé for failing to talre an essential
step in the appeal. Secondly it meant that under rule
84 of the Rules the apﬁlicant ig deemed to have withdrawn
his notice of appeal for failure to instiﬁufe the appeal
within 60 days of the QOtice of appeal which also warrants
gtriking out the noticé of appeal,
:1 -
In response to all this the applicant reiterated his
Plea of ignorance of the law and court procedures and
insisted on his being granted an zdjourmnent to do what
he had onmitted to do, gut for the reasons stated earlier
I refused the adjournm%pt. | |
|

i I
In the result, thqrefore, the application fails. | 'The
!

extengion of time sougﬁt to serve the first respondent

with a copy of the notice of appeal and to inatitute the

appeal is refused, and”for the réasons I'have also

endeavoured to give the applicant's notice of appeal is
|
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struck out. The applicant is to bear the costs of this

Bl

applidation’
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