IN THZ COURT OF ATFPEAL OF TANZANIA

AT DAFR ES SALAAM

(CORAM: KISANGA,' J.A., SAMAITTA. J.A., And MROSSO, Ag. J.A.

. CIVIL AsPEAL NG. S0 OF 41995
ETWEEN

B
ATU WASTIRA." % o o o+ oo APPELLANT

JNSZEH SIMDE WARIOBA o . . . . « - RESPONDENT

{(Apneal from the Judgement of the
High Court of Tanzabia at Musoma)

(Lugakingira, J.)

dated the 30th day of aAuqust, 1996
in

Misc. Civil Cause No. 25 of 1995

RULING

KISANGA, J.A.:

During the 1995 gereral election Mr. Stephen Masatu Wasira
had been elected Member of Farliament for the Bunda constituency,\,
but his election was subsequently nullified by the High Court
(Lugaxirgira, J.) followirg ar election petition filed by one of
his opponents, Mr. Joseph Sinde Warioba., Dissatisfied with the
nullification of his election Mr. Wasira sought to appeal to
this Court, but>befo:e the appeal was heard Counsel for Mr. Warlota,
the respondert, filed two preliminary objections to the appeal

allegirg two grounds: The first ground alleges non-compliance

with rule 77 of the Court of Appeal Rules in that no copy n~f the

appellant's notice of appeal was served on the/respondent or his

Counsel. In the second ground it is alleged that the appeal has

been instituted out of time and without prior leave to do so.

At the hearing of this preliminary objection, the respondert

was represented by Mr. J.S. Rweyemamu and Dr, J.T. Mwaikusa, learn:-
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advocates while thﬂM.R.M. Lamwal and Mr. Mdrando, learned advocatzes
appeared for tthgppellant. 'Before‘tge heéring of the preliminary
objection commenced, Dr. Lamwai.infofmed éhé Court that thefe’;as
pending before thié Court Civil Application No. 29 of 1997 in which
the appellant ié'ﬁﬁplying for extension of fime to serve the notic:
of appeal on the réspoﬁdeht. He further disClosedvthat'that
application wss fiied under a certificate éf’Urgency but the Chief
Justice.by an administrative decision direééed that the ?reliminary
objection which was filed earlier be heard first. ©D»Dr. Lamwai,
therefore, at first urqed:us to review the administrative decision
of the Chief Justice ard to hear that application first, but

after some preliminary observations by the Court he conceded that

the preliminary objection has to be heard first.

ks

It was common ground that the judgement of the High Court

L

giving rise to this appeal was delivered at Musoma on 30.8.96,_

and that the appellani‘promptly filed his notice of appeal on

2.9.90. However the wuestion whether the appellant served a

copy of that notice an the respondent, as required by rule 77

of the Court of Appeal Rules, is seriously in dispute and is the

subject matter for determination in this proceeding. The appellart

L4

asserts that a copy of that notice was duly served on the respondert,
but the respondent wvehemently denies it. Each side adduced evideruw

»py affidavit in support of their respective claims.

The appellant filed twe' affidavits. One of them is dated
16.8.97 and the other, reing a reply to the respondent's counter-
affidavit, is dated 29.7;97; In both affifavits the appellant
says in effect that on 2.9;96 he went to the Mwanza High Court
registry where he found Mr. Rweyemamu; the advocate who had acted
for the respondent in the High Court. He sought to serve the copy
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of the notice of appeal on him but Mr. Rweyemamu declined servic:
on the ground thét;his instructions werellimited to representin.
the respondent ig'éhé High Court onlyf whe%éupon the appellant
decided Eg'go to‘serve the respondent at the New Mwanza Hotei
where he, the resppndent, was staying. He afrived at the'hotel
at sbout 9 a.m. and uporn inquiring he was informed by one Johnl
Natay, a rﬁceiétionist at the hotel, that thé resnondent was
around. He then left the copy of the notice with John Natay with
instructions to deliver it to the respondent. The appellant mad:

i
no follow ue on the matter after that.

The said John NMNatay filed an affidavit in support of the
acpellant's case. He sald in effect that on 2.%.96 he delivered
notice of appeal to the respondent on the instructions of the

appellart.

The respondent in his counter-affidavit said thet he was
staying at the New Mwanza Hotel but checked out of the hotel at
é}Sﬁ a.m. on 2.9.96 to catch a flight to PDar es Salaam that day.
He produced the carbon copy of the coupon of his used ticket
ﬁﬁicp_EAOWS that the take off time of his plane that day was
' &‘.05 A.m. He also produced a copy of the passenger manifest
~ which bears his name as beine one of the passengers travelling
. from Mwanza t» Dar es Salaam on 2.9.95. For the respondent,
'therefore, it was contended that having checked out of the hotel
at 8.30 a.m. he could,not have been served with the sai? notice
of appeal which was allegedly brought to the hotel by fhe
appellant at about 9 a.m. In response to this, howe&er, the
appellart in his reply to the appellant's counter-affidavit
'maintained that the respondent was still at the hotel by 9 a.m.

" that day becadse,Johh Natay confirmed this éo-him.
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Thus it amounts to cre man's word against that of another.
It is the word of the respondent wha claims that he checked
out of the hoteiiéélé.3ﬁ a.m. as aga%pst‘tsat:of the appellan?*
who maintains that-the respondent was stili at the hotel at 9 a.m.
We now have the ﬁa;g of aSSLSSiﬁq the materiai before us and to

ecide which of the. two stormies is to be accepted.

Y,

| To =start with, it is.to re observed that the appeiiant
éimself diAd not see the respondent at Mwanzé Hotel. He aepends
entirely on what Natay told him. But Natay does not say what
time he delivered the notice to the respondent. So that when

the respondent says that he checked out of the hotel at 8.30 a.m.
there ig nothing to contradict him on that. The appallant's
statement that according to Matay the respondent was still at

the hotel at 9 a.m. that day is not enoughj; it required Natay
himself to confirm it on nath, which he has not. As it is now
one carnot assume that if Natay were asked he would necessarily
have confirmed it. Indeed Natay might very well have come us
with his own version; he might have said that he delivered the
notice to the respondent at 11 a.m. which could not be true

decause by then the respondent, whose flight departure time was

'10.#5 a.m., would have already left Mwanrza for Dar es Salaam.

In the course of submissions by Counsel, it appeared to
'Ixacommon ground that for domestic flights passengers are

rgﬁuifed to report for checkirg in at the airport one hour before

departure time. According tm the respondent's used ticket then
he had to he at the airport at about 9,05, and given that it
takes some 2@ to 30 minutes to drive to the airport, it seems

a

less likely that the respondent would still be at Mwanza Hotel
at 9 a,m. by which time he ought to be at the airport. On the
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other hand the respondent's version that he checked out of the
hotel at 8.30 a.m. appears more likely because that would give
him allgwance of ‘about 30 minutes drive‘tqiréach the airport in

time for checking in at about $.95 a.m,

nr. Lamwai came up with suggestions that the respondent's'
departure time for .-Wis flight m;y have beén ;e-scheduled in such
} way which maée it possidle for him to leave the hotel later
jthan 8.30 a.m. Counszl also contended that the respondent, as
a former Prime'H;%ister, travels in style whereby someore would
check him in ard he Aoes not have to stand in the queue. So
that he could have legt the hotel late and therefore he need
not have left the hotel so early in order to beat the scheduled
time for reporting. However all this was mere speculation. Mo
evidence whatsoever was adduced to show or suggest that there
were any changes in the scheduled times fo? reporting or take
off, or that someone checkad the respondert in while the
respondent could remain behind at the hotel for some time. What
is more, it.was apparent from the passenger manifest that the
respondent was travelling in a group of rot less than five
passengers, most of them membérs of his family. No evidence

’

was adduced to show that he severed himself from this group

and remained behind at the hotel. while the rest proceeded to the

alrport for checking in on schedule.

On the other hand there ars some aspects in the appellant's
story which tend to render that story less probable. First of
all when this notice of preliminary objection was served on
him, his first reaction was to go to Court and apply for extension
9f time to serve the notice of appéal on the respondeﬁt. He did

this ir eivil Application No, 29 of 1997 which was gefepred to

-
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at the beginnihg of this Ruling. Paragraph 7 of the affidavit in

support of that application.is reprodUCed word for word in patasraph
10 of the affidevif dated 16.6.97 which the éppellant is relying on

in this proceeding. That paragraph says:=-
"Furfhef that nen~service of fhe'notice
upon the 1st Respondent is not out of
my negligence but out of the fact that
I reposed too much confidenCe‘upon the

Ne\y' MWanza Hotel staff "

The paragraph agpears to he a clear admission hy the appellant

that the respondent wag not served wtth the notice of appeal
u'-.:’;* oo

§nd that is vhy hc says in paragraph 3 of the sald affidavit of

- 'y

i,

16 Q.Qg that he appliad to the Coupt for enlaxqemqnt of time

to serve the respondant accozdingly, It is only“ln that way

L:
that ‘the appgllantis story Cal make sense.. His~ subsequent
claiyuthat Natay inforned him.that he duly served the pgtice of

appeal on- the respondant sounds more of an: afterthought; For,

e

'when~conf¢qnted*qith this allegatien of £0n~saxviae Qf the
1 ".'(
notiCe on- the respondent, one wou1d~uormally equct that the
3-'\ "61 h - }Y .

first thing the appellant would have dope was to tnrn to John
Natay and ask h;n‘tOxcanfirm whether or” not hc had delivered

»the'notice to - the respo&dent as inatructed‘ And If thc answer

,yas in the afftrmative'thon‘the-ﬂatural thind to do was fo: the

x

_appellant to placn that infarmation before the . Ceurt 1n answer
to tbc—preliminary objection. It isvenly 1f JohlLNatay confirmed

nop~servico that.the aopellant woul& Le. expected to- ‘move the

{3

Cour;, as he - did,-for leave to~go so*out S time.- But t3- say that
: “ 5 4‘
gx

#he*appeIlant would go to Court to- ask for SUCh leave when

alreadq‘kpew tQat~the reapoaﬁent had neop duly served souads odd,
v H BN f " "{' -7 P
In our vieu “the' more likely-thing"is that

SV LE FR R P
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the appellart went to Court to ¢pply for leave to serve the
respondert with the notice of arpeal out of time after he had
satisfied himself that the respondent had hot been served with ~

such notice.

There is yet apother aspect of the appellant's conduct
which raises some corcern. A copy »f the notice of appeal is

Pirected to the respondert throush his advocate, Mr. J.S. Rweyemamu

at Mr. Rweyemamu's address in Bukaba. This raises a number of
¥

iauestions. First, the cace was secided at Musoma. Now, since
it is undisputed that both ‘the appellant and the respondent

. : 4
are living in Dar es Salaam, why was it necessary to route the
notice through the respondent's advocate in Bukoba instead of

» .

serding it direct to the respendent through his address for
service intDa: es Salaam which was well known to the appellant?
More so espééially as thz appellart himself travelled to
Dar es Salaam shortly after preparing the notice of appeal on

2.9;?1-hecause he held press conference 1n Dar es Salaam on

8.9.96.

Again the appellanf, appreciating the importance of servind
the respondent with the notice, says that he went personally to
serve the respondent with the notice at the New Mwanza Hotel,

If this is so then why did he rot ascertaln that the respondent
was 1n fact served either by himself effectirg the service or
by waiting for John Natay to return to him and confirm the
service on the respondent? Vhy did the appellant not seek to
have the respondent's siqrature against the réceipt of such an
important document? Worse still the appellant says in his
%ffidavit that after leaving the notice with John Natay with

&he instructions to serve it on the respondent, he went away and
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never made a folldw_pp on the matter until the notice of

- preliminary objeqtipn was served con him.: If‘is most strange
:that the appellanﬁ‘would fall to make' a foiloQ up on such an
important matterg‘frhese are some of the additional matters '
which in-our viéw;rserve to make the appellant's story

increasingly less likely,

Consiﬁering~a11 the circumstanrces of_tge case, therefore,
we are satisfied that it is more likely than not that the respordert
. 3
was nrot served with a copy of tie appellant's notice of appeal;
That renders the appeal defective. Since the appellant did not
take steps to remedy the defect until only after he was prompted
by the respondent's rnotice of this preliminary objection, the

appeal cannot now be saved. We shall make the final order

after considering the other ground of cpjection,

As stated earlier, the second leg of the objaction alleges
that the appeal has been irstituted out of time and without leave
to do so. The notice of appeal was lodged in Court on 2,9,95,
ard in terms of rule 83(1) of the Court of Appeal Rules the
appeal ought to have been instituted within 60 days of that

date, That is to say, the dead line for instituting the appeal
was on 2,11,9%, but the appeal was lodged in Court only on
15.11.9%. . That was clearly out of time unless the appellant
could rely on the exception to the A0 Adays rule provided for in

the proviso to rule €3(1). bMr. Rweyemamu submitted that the

appellant could not rely on that exception bccause he had not

satisfied one conditign for invoking it. Learned Counsel went

on to say that contrary to what the law requires, the appellant
did not send to the respondent or his advocate a copy of the

letter to the Registrar applying for proceedings in the case;
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‘unm that indeed there was no evidence that the appellant had

e

written ary such-letter to the Reeistrar. .

Refutin® all this, Dr. Lamwai'cited a letter in the
original Court tase file, addrecsed to the Reaistrar Hy'the
appellant and éated 2.%.95 »y which the appellant apprlied for

proceedings in the case, with a copy of that letter to the

at his address in Bukoba. ©Dr. Lamwal, therefore, cnntended

" Li

/resp~ndent in the care of his advocate, Mr. J.S. Rweyemamu
1-that not only was the letter apylying for rroceedings written
2.

. to the Registrar, but that a copy of that l2tter was also sent

. to the respondent through his advocate. Learned Counsel further
E submitted that proof of service was evidenced Yy the fact that
’ithe letter was copied to the respondent in the care of his
.advocate, and for this submissinn he relied ~n" the decision of
a Sinqla Judge ~f this Court (Mfalila, J.A.) in the case of

- Alluminium Africa Ltd, v.. Adil aw4allah phiyehi Civil- Applicationr

" No. @~ af 1908 In that case the learmed Sinqle Judqe had

expressad the visw that all that an appellant need show is that
he sent t~ the respomdent a copy of his. letter to the Reglistrar

applyine  for proncesdings, and that the fact that such letter was

copied to the respondent was enouqgh rroof’ (the emphasis is

supplieds)

With <&ue wespect,. mnwever, Dr.- Lamwal.everloskéd the fact
that' this decisimam of the Simgle Judge was raversed upeh a
reference to the full Ceurt, vide Referente Civil Apalication
Ne,. @e~nf 199M8.. In the course of héaring that referenc¢é theée
Court féound that, upon hls owr admisslion) tné¢ appellant had
.not sent to the respendent a-cony of his lettér to” the Reqglstrar

"even though the letter itself was shéwn” to have been copied te®
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the respondent. Thgs the Court 4id not decide on what constitutes

"serding' within.the meaning »f sub—rulej§2) of rule 83 of the

-

Rules which requires that a copy of such letter be sent to the
respondent. Happily, however, Dr. Mwelkusa cited a statutory
provision'which su?plies the answer., It iss rule 20(7) of the

‘Tourt of Appeal Rules which saysi-

"20 (7) Where any document 1s réquired ' ‘
to be sa2nt to agy person, the document

may be sent,byuhand o2r by regiétered

post to that pé?son or to any person

entlitled under Rule 28 to appear on

his behalf and notice of the date

fixed for the hearing of an application

or appeal or foy the deliver of

judgemert or the reasons for any

decision may we given by telephone

or teleeram."

For the appelléht'in the instant case it was merely shown that

the letter in Aquestion was copied to the respondent's advocate,
and nothing more. It is quite clear that that was no proof of

service within the meaning of the above rule. We therefore find

that the letter in question was rot sent to the respondert and,

consequently the appellant is not entitled to rely oB the
exception of rule 83 (1).

Upon further examination of the original court case file '

Dr. Mwalkusa brought to our attentior the fact that the carbom

copy of the appellant's lettsr to tme Registrar was still in

the fila. The learned Counsel submitted that since the said

letter to the Registrar is shown to have been copied to the

respondent only, 1t follows that the carbon copy found in the
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file is the one wﬁiqh was supposed to be sent to the respondent

.but was not in fact sent. We have no goéd‘feason to differ from

-
el

that view.

There is yetianother point which reinfo;ces our finding
trhat the copy of the said lettég to the Re§i§trar was not sent
Fo the raspondeﬁt.‘ The appellant, in his apé}iCation No., 29 AT
2997 referred to in paragraph 3 of his affidavit in this -
proceeding, is applying to this Court for leave to appeal out
fof time. It seems plain that he took that step. because he was
A
satisfied that he could not rely on the exception to rule 83(1)
;as he had rot sent to the respondent the copy of his letter to
;the Registrar. His subkgequent claim that the copy was duly sent
to the respondent was an afterthought., It was a desperate
attempt to save the situation after the administrative decision
) 0 th; Chief Justice that the preliminary objection be heard
first hefgfé the appellant's application. It therefore follows
that the appeal which was filed only on 15.11.96 was time Wwarred

L4
and hence bad in law as it was so filed without prior leave to

do s0.

In the result the preliminary obkjection is sustained on
both grounds of the avpellant's failure to serve the responden£
with a copy of the notice of appeal, ard of instituting the

appeal out of time. Accordingly the appeal 1s struck out with

costse

it DAR ES SALAAM this 21st day of August, 1997.
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R.H. KISANGA
JUSTICE OF APPEAL

B.A. SAMATTA
JUSTICE OF APPEAL

J.A. MROSO
Ag. JUSTICE OF APPEAL

I certify that this is a true copy of the original.

( M.S.
DEPUTY




